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Dear Readers

It is a great pleasure to introduce you to the new issue of
the Annual Center Review. The Annual Center Review,
as a joint project of the Association Information and
Organization Center for the Research on the Public Fi-
nances and Tax Law in the Countries of Central and
Eastern Europe as well as the Faculty of Law at the Uni-
versity of Biatystok will present scientific accomplish-
ments of the Association Center and the Faculty in the
area of research on the issues concerning finances of
the countries in this part of Europe.

It is very important that in this issue you can find articles
both professors and young representatives of science.

Still the basic language of the publication is English. It is
also possible to publish in Russian. In this issue we publish
article related to tax administration in Republic of Belarus.

A very important event and an example of interna-
tional cooperation between universities was the Pol-
ish-Czech double doctorates by Michat Koziet and
Damian Czudek. In this issue we publish the interview
with the authors of dissertations and theses.

The present issue also presents report from the confer-
ence organized by the Association Center - XIII Inter-
national Scientific Conference, which took place in Mi-
kulov. The next conference will be organized in Kosice
(Slovakia).

In this issue we also publish a report on the VIII In-
ternational Academic Financial Conference “Modern
Problems od Financial Law” organized in Grodno. We
also present information on the initiatives taken by the
Faculty of Law at the University of Bialystok, concern-
ing Central and Eastern Europe.

I invite you to cooperation and submission of articles
for the next issue, to send texts of research papers in
English or Russian.

I wish you pleasant reading.

-~
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Abpamuux JI.A.,

3asedyouuti Kageopoti KOHCMUMYUUOHHO20 NPABa, KAHOUOAM PUOUHECKUX HAYK, 00UeHM, YuperoeHus 06pa306aHUs
«Ipoonenckuii eocyoapcmeennoiii ynusepcumem um. 4. Kynanow»

Abramchik L.Y.,

Head of the Department of Constitutional Law, PhD, Associate Professor, Educational Institutions “Hrodna State University”

HAJTIOTOBOE AIMMHUNCTPUPOBAHMNE
B PECIIYB/IMKE BE/TIAPYCb: OCHOBHDBIE
TEHOEHIIVIN PASBUTHUA U ITPOB/IEMbI

TAX ADMINISTRATION IN REPUBLIC
OF BELARUS: MAIN TRENDS AND CHALLENGES

HHOmauus:BcrarbepaccMaTpUBalOTCAIPOOIEMBI

HOHATMITHOTO alIlapaTa KaTeropyuy HATIOroBOe

agMMHNUCTpUpoBaHue. VlccienoBaHbl Hay4YHble
IIo0AXO0Abl K JTaHHOMY IIOHATUIO. ABTOPOM CIOEC/IaH BbIBO/,
9YTO Mepbl, IPUHMMaeMble II0 YCOBEPLIEHCTBOBAHNIO
HAJIOTOBOTO  aIMUHNCTPUPOBAHVs, HAlpaBlIeHbl Ha
YIpOIeHVe HAJIOTOBBIX IIPOLEAYP, OCYIIeCTBIIAEMBIX
HaJIOTOBBIMI OpPraHaMIL.
[Tpepmaraetcsi MpORO/DKUTD pepOpMIUpPOBaHue B 061acTn
HAJIOTOBOTO  aAMUHNCTPUPOBAHNUS C  BHELPEHNEM
II€pedHA I/IEKTPOHHBIX PpEeCypCOB, HYTO IIO3BOIUT
MaKCYMa/JIbHO COKPAaTUTh HAarpysKy Ha HaJlOrOBbIE
OpTaHBbl.
ABTOp yKasblBaeT, 4TO HEOOXOAMMO 3aKpemuTb Ha
3aKOHOZIaTeJIbHOM  ypOBHe  IIOHITHE  «HA/TIOrOBOE
afMUHNUCTpUpOBaHMe» BKmounB B OO6myl0 dacTb
Hasnorosoro xopekca Peciybnukn benmapych - noHsATue
clenyolero  copepxaHus:  «PermaMeHTMpOBaHHas
HOPMAaTMBHBIMYU IIPAaBOBBIMY aKTaM! OpraHU3alVOHHAs
U yIpaBleH4YecKas [eATeIbHOCTb T'OCYHAapCTBEHHBIX
HAJIOTOBBIX OpPraHOB, HAIPaB/leHHas Ha KOHTPOJIb
3a  COOMOIeHNMeM HAJOrOBOTO  3aKOHOJATENbCTBA,
obecreunBamIas CBOEBPEeMEHHYIO U IONHYIO VIUIATy
HaJIOTOIIaTe/NbIIMKaMIU B OIOfKeTbl HAJIOroB, c6OpOB

(TOIUIMH) M MHBIX 00sI3aTeIbHBIX IUIaTe)Xell. Yka3aHHOe
[IOHATHE MO3BOIUT pa3paboTarh Hambomee CUCTEMHBIN
n 3¢bdeKTUBHBI MOAXO[ K aJMUHMCTPUPOBAHUIO B
HayIoroBoii cdepe.

This article discusses the conceptual apparatus category of tax
administration. Studied scientific approaches to this concept.
The authors concluded that the measures taken to improve
the tax administration, aimed at simplifying tax procedures
carried out by the tax authorities.

It is proposed to continue the reform in the area of tax ad-
ministration with the introduction of the list of electronic re-
sources that will minimize the burden on the tax authorities.
The author points out that it is necessary to fix on the legis-
lative level, the concept of “tax administration” included in
the general part of the Tax Code of the Republic of Belarus
- the concept as follows: “Regulated normative legal acts of
the organizational and management activities of state tax
authorities, aimed at monitoring compliance with the tax
laws to ensure timely and full payment of the tax payers
of taxes and duties (duties) and other obligatory payments.
These concepts will develop the most systematic and effi-
cient approach to the administration in the tax area.
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Kntouesvle cn06a: HAIOrOBOe AfMVUHUCTPUPOBAHMUE,
yIIpaB/ieHue, KOHTPOJIb, HAJIOTOBOE Pery1npoBaHue.
Keywords: tax administration, management, control, tax

regulation.

BBemenmne.
Hanorosoe aIMUHNUCTPUPOBaHIE SIBJISACTCA
ONHMM M3 OCHOBHBIX 9/1eMeHTOB 3({eKTMBHOrO

(YHKIMOHMPOBAHM HA/IOTOBOII CHCTEMBI ¥ SKOHOMUKI
rocygapcrBa. OgHOI 13 OCHOBHBIX IIPO6/IeM roCyapcTBa
ABJIAETCA obOecliedeHre MOCTYIUIEHNA B OIOfKEThbI BCeX
YPOBHel1 1 BO BHEOIO/XKe THbIE (POH/IbI HA/IOTOB, COOPOB 1
VIHBIX YCTQHOBJICHHBIX 3aKOHOM IlIaTexxelt. PuHaHcoBas
IeATeIbHOCTh TOCYJAapCTBa IO IIOYYEHUIO HAIOIOB
OyZeT [eliCTBEHHOIT TOJIbKO B TOM CITy4ae, €C/IU B CTpaHe
CyLIeCTBYeT ONTMMAJIbHbBI/ MeXaHM3M HAJIOTOBOTO
aIMVHACTPUPOBAHMAL.

9¢(deKTMBHOCTb HAOTOBOM CHUCTEMBI OOYyC/IOB/IEHA
TIO/IHOTOV BBIABJIEHUSA JICTOYHMKOB JOXONOB B IEJIAX
00/10>KeHS1 VIX HaJIOTaMJ M MUHMMU3ALMell pacXofoB 10
uX MOOMIM3aLuy U 06A3aHHOCTH yIIIaTe.

Ilenplo  HA/IOrOBOTO AAMWHUCTPUPOBAHUS SBJAETCS

JICIIO/THEHWIE Ha/I0rOBOM IIOINTUKN rocymapcTaa,
KOTOpasA NpOBOAUTCA B OTHOIICHMM BCE€X YJaCTHMKOB
HPaBOOTHOIlIeHI/II?I perynmpyembix Ha/IOTOBbIM
3aKOHOJATE€/TbCTBOM.

HepmocTaTku afMUHUCTPUPOBAHMA HAJOrOB IHPUBOLAT
K  YBEeIMYEHMIO  HAJIOTOBBIX  IIpaBOHAPYLICHUI,
CHIDKEHUIO IIOCTYIUIEHMsI HAaJOrOB B OIOKeT n
pas0aaHCUPOBAHHOCTY MECTBUII YIIOTHOMOYEHHBIX
TOCY[JapCTBEHHBIX OPraHOB.

Ha maHHBII MOMEHT B HaJIOTOBOM 3aKOHOJJAaTENbCTBE U
HayKe HaJIOTOBOTO IpaBa HET LIe/IbHOTO MpeCTaBIeHNsA
O HAJIOTOBOM AJMMHUCTPMPOBAHMM KaK O IIOIHOCTBIO
chopMupoBaBIIeMcsl IPaBOBOM sBJIeHMU. B  1emax
COBEPLIEHCTBOBAHMA  IIPaBOBOIO  PEry/IMpOBaHUA
HaJIOTOBOTO aIMVUHUCTPUPOBAHMA npuobperaer
aKTYaJIbHOCTb TE€OpeTHYecKas 3ajada 00 OIpefieIeHNA
NIpaBOBOI IPMPOABI HAJIOTOBOTO afIMVHUCTPUPOBAHNAL.

OcHoOBHas 4acTb.

PaccMoTpyuM TOukM 3peHUA 06 OIpefieIeHNM MOHATHUA
«HAJIOTOBOTO afIMMHMCTPUPOBAHNA», CYIECTBYIOIINE B
Hay4HOIl IOPUANYECKOI IuTepaType.

Ilo muenmio M.A. Ileporko m B.A. KpacHuuxoro,
Ha/JIOr0OBOEe  aJMUHUCTPUPOBAaHME - 3TO CHUCTeMa

yIIpaB/IeHNsA FOCYJapCTBOM HAa/IOTOBBIMIU OTHOIIEHMAMM.
HanoroBble  OTHOUIEHMSI  ABMAIOTCA  IPERMETOM
HaJIOTOBOT'O a/[IMVHACTPUPOBAHMA.!
Ecnmn  paccmaTpuBath  afMMHUCTPUpPOBaHME  Kak
YIIpaB/IeHYEeCKYIO OeATENbHOCTD, TO cregyeT
paccMaTpuBaTh BIByX aClleKTax: 001jee TOCYyAapCTBEHHOE
yIpaBjieHye U CHeLMaJbHOEe  TOCYHAPCTBEHHOE
ynpasjieHue (BHyTPUOTpPAC/IeBOe, IOABETOMCTBEHHOE).
I['A. BacmneBud oTMedaeT, YTO TOCYHApCTBEHHOE
yIpaBleHNe  acCOUUMUPYeTcss €  HAlMOHAIbHBIM
CYBEpEHUTETOM, CYBEpEHHOCTbDIO, BOIIJIOIEHEM
TOCYAApCTBEHHOCTI. [Ipnuem cofiep>KaHue
CyBepeHUTeTa, U YyueHNe O CyBepeHureTe BCerga
VMY KOHKPETHYIO HAallpaB/IeHHOCTD, ObIIV CBSI3aHBI C
pelieHieM HaCYLTHBIX BOIIPOCOB 00I11eCTBEHHO KU3H.>
Wnoit nosunun npupepxxusaerca O.V. Uynpuc, cunras,
4TO rOCYAAapCTBEHHOE YIIpaB/IeHNe NIpeACcTaBiAeT co00it
0COOBINl BUJ, COLMAIBHOTO YIPABIEHNUA C IPUCYLIVIMU
eMy Ipu3HaKamu.’
O61ee rocygapcTBEHHOE YIPaBIeHME OCYIIECTB/IAIOT
BBICIIIIE  3aKOHOJATebHble UM  MCIIOJHUTETbHbBIE
rocyfgapcTBeHHble opranbl. Ilpexjpe  Bcero, mux
IesTenbHOCTDb HallpaB/leHa:

= Ha Pa3pabOTKy OCHOBHBIX HAIIPaB/ICHMII HAJIOTOBOJI

TIOTIATUKIA;

= Ha pacCMOTpeHIe U YTBep>KeHme

TOCYHapCTBEHHOTO ¥ MECTHBIX OIO/PKETOB, Ha

BCECTOPOHHMIT aHa/MN3 00 MCIONMHEHUN OI0KeTa, O

IIOJTHOM Yl CBO€BPEMEHHOM IIOCTYI/IEHU! HAJIOTOB B

OIO/PKETHYIO CUCTEMY;

= Ha IPUHATIE HOPMAT/UBHBIX IIPABOBBIX AKTOB;

= pa3paboTKa IIPOBejeHNe OPTaHN3aLMIOHHBIX

MepOIPUATHI, HOBbIIAIOIINX 3D PEKTUBHOCTD

PabOTHI HAIOTOBBIX OPTaHOB ¥ HAJIOTOBOTO

KOHTPOJLS;

® co3/jaHMe OIarONpPUATHBIX YCIOBUIL Y OKa3aHMe

MOTMBMPYIOIIVX BO3[EMICTBUI Ha IUIATE/IbIKOB,

HaIlpuMep, IpefoCcTaBIeHe HaIOTOBbIX JIbTOT VN

yIIpOIleHMe CUCTEMBI HaJTOTOO0OIOXKEeHNU .

Yro ke KacaeTcA CIIELMAJbHOTO YIIPABIE€HNUA, TO OHO
OCYILIECTB/IAETCA BHYTPM CBOEM CHUCTEMBI, OpraHaMMU
B OTHOLIEHUM HIDKECTOAIMX TONYMHEHHBIX U
IIO[IBEJOMCTBEHHBIX OpraHM3aLIL.

MBanoBa B.H. cumraer, 4YTO 4YeTKOro pasgeneHuA
HOHATUI KaK «TOCYyHapCTBEHHOe yIpaBjeHue B chepe



HaJIOT000/I0>KeHNsI» U HATIOTOBOE a[MVHUCTPYPOBAHIIEY,
«HAJIOTOBBIJI KOHTPO/Ib» B HayKe (MHAHCOBOTO IpaBa
OTCYTCTBYeT.
OTrankuBascb OT IPU3HAKOB TOCYAAPCTBEHHOTO
yIIpaB/IeHM A, MO>KHO KOHCTAaTVPOBATh:
1) rocygapcTBeHHOe yIpaBieHue B cdepe
HaJIOT000/I0KEHVA IIPEICTABIIAET COO0IT
BUJI JIEATEIbHOCTH 110 OCYIIeCTBICHNIO
rOCyHapCTBEHHOI VICIIOJTHUTEIbHOI B/IACTHU B cepe
HaJIOT000IOKEHIS;
2) 3TO HempephIBHAA, IOCTOAHHASA paboTa
VI IVITAaHOMepHas paboTa C IpYMeHeHNeM
Pery/IATYBHBIX I KOHTPO/IbHO-HA/I30PHBIX IPOLIEAYD;
3) rocypapcTBeHHOe yIpaBjieHue B cepe
HAJIOTOO0/IOKEHNA OCYIIeCTB/IACTCA CIEIaNbHO
CO3JJaHHBIMY OpraHaMU;
4) rocygapcTBEHHOE YIIpaByleHue B chepe
HaJIOT000/IO>KEHN A OCHOBBIBAETCA Ha IIPMHIINIIE
OPTaHU3AIMOHHOCTH, IPeAyCMaTpUBaoIeM
VICIIOJTHEHe KaK BHYTPEHHMX, TaK U BHEIITHIX
aJMMHVCTPATUBHBIX QyHKIWIL.

CBoy (yHKIMM Ha/IOrOBble OpTaHBl OCYIIECTBIISIOT
MIOCPEJICTBOM Ha/IOTOBOTO a/IMUHUCTPUPOBAHNUA, TIOJ,
KoTopbIM B.A. KpacHuuxmnii moHuMaeT OpraHU3aLNIO U
ocy1iecTBaeHe 3P PEeKTUBHOI IeATeTbHOCTI CYO'beKTOB
Ha/IOTOBOT'O KOHTPOJIA — HAJIOTOBBIX MHCIEKI ML, CUCTEM
yIIpaBJIeHNs HaJIOTOBBIMY OTHOLIEHUAMI.’

Takum o6pasom, VBaHoBa B.H. mpuxomut X BBIBORY,

4TO  PAcCCMOTPEHME  KaTeropuil  yOpaBleHMA U
aMMHUCTPUPOBAHMA, 4YTO IOCIEAHAA  KaTeropus
ABNAETCA  COCTaBHOM  4YacTblo  ympapieHusa. Omna

yKasbplBaeT, 4YTO aJAMMUHUCTPUPOBaHME IIpefiCTaBIAeT
co00J1 PpEryIATUBHYIO COCTAB/IAIIYI0 YIIPaB/IeHMNS,
HEPa3pbIBHO CBA3aHHYI CO BTOPOl COCTABJIAIIIEN
yIIpaB/IeHNs — KOHTPOIbHO-HA30PHBIMI IIPOLIELYPaMIL.
Hambonee momHO B  KauecTBe  yIpaBIeHYECKON
HesTeNbHOCTM pacKpbiBaeT cofiepkanms moHsatua A.L
VIBaHOB, TIfie TOJ, HA/IOTOBBIM aIMUHUCTPUPOBAHMEM
MOHMMAaeT  perlaMeHTMPOBAaHHYI0  3aKOHaMU U
OPYyTMMM IIpaBOBBIMM aKTaMM OpPTaHM3aLMOHHYI0 U
YIIpaBlIE€HYECKYI0  JIeATeIbHOCTb  YIOTHOMOYEHHBIX
TOCYApCTBEHHBIX OPIraHOB U OPYTUX YIIOTHOMOY€HHBIX
3aKOHaMU CyO'bEeKTOB 110 00eCIIeYeH N0 BOSHUKHOBEHI,
V3MEHeHMsI U IpeKpalleHUs HaJIoroBOil 00j13aHHOCTU

M obecredeHMI0  IOCTYIUIEHMs  HAJOrOB B
OIOIKeTHYI0 cucTeMy rocygapctsa. OH mHoppaspenser
AIMVHNUCTPUPOBaHVIE€ HAJIOTOB Ha IB€ OCHOBHbBIE CTagUN
3TO BOOPOBO/NbHOE MCIIONHEHNE CYObeKTOM HaIoroBOM
O6H33HHOCTI/I " TIpUHYAUTENIbHOE MICIIOTHEHME, a TaKXKe

IIpUBJIEYE€HNIE €T0 K HaJIOTOBOJ OTBETCTBEHHOCTIL.

A.C. TutoB omnpepeni HaIOTOBOE afMIHICTPUPOBAHNE,
KaK COBOKYIIHOCTb HOPM (IIpaBWUJI), METOJOB, IIPYEMOB
U CpeACcTB, IpM TIOMOIIM KOTOPBIX CIELMaTbHO
YIIOTHOMOYEeHHbIe OpraHbl TOCYAapCTBa, OCYLIECTB/IAIOT
yIIpaB/IeHYeCKYI0 MesTeIbHOCTh B HAJIOroBoil cdepe,
HallpaB/IeHHYI0 Ha KOHTPO/Ib 3a  COOMIOfieHneM
3aKOHOJJaTe/IbCTBAO HA/IOTaX 1 COOPaX,3aIPaBUIbHOCTHIO
VICUVICTICHVISI, TIOTHOTOJ VI CBOEBPEMEHHOCTBIO BHECEHNIS
B COOTBETCTBYIOIVIT OHOIKeT HAJOroB U cOOpOB, a
B Cy4aAxX, IpefyCMOTPEHHbIX 3aKOHOJATEeTbCTBOM
- 3a MpPaBWIbBHOCTBIO MCYMC/IEHUSA, IIOJTHOTON U
CBOEBPEMEHHOCTbI0 BHECEHUA B COOTBETCTBYIOLINIL
OI0M>XeT MHBIX 00g3aTeNIbHBIX IIATEXEN.”
T.A. VIamaitsioB mpuiuen K BbIBOLY U BBIJEIUIT TPU
TPaKTOBKV Ha/IOTOBOTO afIMUHUCTPUPOBAHNIA:

® HaJIOTOBOE aMVHIICTPUPOBAHNE KaK CHCTEMa

yIIpaB/IeHN;

® HAJIOTOBOE AIMUHICTPUPOBaHME KaK YIIpaB/IeHe

HaJIoraMu;

®» HaJIOTOBO€ aJMUHICTPUPOBaHNE KaK OpraHM3anus

Y OCYIIeCTBJICHNUE JIEATEIbBHOCTI CYObeKTOB

Ha/IOTOBOTO KOHTPOJIA 32 COOMIONIeHIIeM HaIOTOBOTO

3aKOHOJaTeNbCTBA.b

B.J. ®onoBa Xe pacKpblBaeT cofiep>KaHue NaHHOTO
HOHATUA Yepe3 MCIONb30BaHME OJHOTO M3 CAEeHYIOMIMX

TEePMMHOB: yIIpaBJ/IeHIE; YIIOTHOMOYEHHbIe
opraHbl; Hajorosble oTHoueHus. B.JI. ®onosa
CYMTaeT, 4YTO pacKpbITHE COREpP>KaHMUSA HaJIOroBoOe

afMMHICTPUpOBaHMEe KaK YIpPaBAeHNUS HaJIO0rOBbIMU
OTHOIIeHVAMM  ([OfpasyMeBaeT  pacIIMpPUTETbHOE
TONKOBaHME TEePMMHA) He BIIOJIHE BEPHBIM I
paccMaTpyuBaeT HajoroBoe afIMUHUCTPUPOBAHME B IBYX
acIeKTax:
1) KaK IpoIecCyaabHYIO AeATeIbHOCTD, B OCHOBE
KOTOPOII JIeKUT Ha/JIOT0BOE ITPOU3BOJCTBO;
2) KaK CHCTeMY yIpaB/IeHYeCKIX OTHOILICHWIT IO
B3aMMOJe/CTBMIO MKy KOMIIETEHTHbIMM OpraHaMMu
UCIIONTHUTEIbHOI BIACTH, YPeTyIPOBAHHBIMU



HOpMaMM a[MUHUCTPATUBHOrO IIpasa.’
A.B. bppisranus fienaeT BbIBOJ], UTO ITOHATIE «KHAJIOTOBOE
aIMUHUCTPUPOBaHME» - 3TO KaTeropus cobuparenbHasdi,
YC/IOBHAsA, ¥l MOXKHO TOJIBKO IIPEATIONOXUTD, 4TO HayKa I
IPaKTUKa TOJIBKO B OYAyIleM HO/DKHBI OIPENeIUTbCS C
3TVIM HOHATVEM U €T0 cofep>kaHmeM. '’

ITo HameMy MHEHMIO, HaJIOTOBOE aIMVHNUCTPUPOBAaHNE
MOXXHO pPacCMaTpMBaTh KaK CBOEOOpPA3HbBINI MeXaHWU3M
yIpaBjeHus B HaloroBoil cdepe, Ipu ISTOM OHA
PacKpbIBaeT COfiep)KaHUe [aHHOIO TepMUHA Kak
«HOBcef.[HeBHYIO OeATC/IbHOCTDb HAJIOTOBbBIX OpI‘aHOB n nux
JO/DKHOCTHBIX /ML, 00eCIeYBAOIIYI0 CBOEBPEMEHHYIO
Y IIOJIHYI0 YIUIATy HaJIOTOIUIATeNbIMKaMI B OO/ KeThl
HAJIOTOB, COOPOB ¥ WMHBIX 00s3aTe/IbHBIX IIATEXXENl».
CunraeM, 4YTO «JaHHBIN IOAXOM K MMOHATUIO HaJIOTOBOI'O
aZMVHUCTPUPOBAHNA MOXKHO OIpPefeNUTb B IIMPOKOM
CMBICTIE [TockonmbKy  OCHOBHOW  popMoit
HaJIOTOBOTO aIM/HICTPUPOBAHNA ABJIAIOTCS Pa3INYHbIe
BTl HAJIOTOBOTO KOHTPOJIS M CHOCOOBI €T0 IIPOBeeHNs,
y4eT HaJIOTOIIATE/TbIINKOB ¥ OOBEKTOB, IOJJIEKAIINX
HaJIOr006/I0XKEHMIO; IpOBefieHNE HaJIOT'OBBIX
HpOBepOK n HpI/IHHTl/Ie peL[IGHI/IH II0 HUM; HpI/IHHTI/Ie
NIpaBOYCTaHAaBIMBAOIMX PelIeHMA IO BOIpOCaM
HaJIOTOBOTO IIpaBa; OIPOC Ha/IOTOIIAaTENbIINKOB M
OpyTuX 1uL; IPOBEPKM [GaHHBIX y4eTa M OTYETHOCTH;
OCMOTp IIOMELIeHMII U TEeppUTOpuil, Ife MOIYT
HaXOJUThCA 0OBEKTHI, IOJIeXKAIIVe HAJIOTOOOI0XKEHMIO,
VJIN UCITIO/ZIb30OBAHME OJIA M3BJICYCHIUA HpI/I6I)IJII/I n ,[[p.
Tak, MBI NpUXOAUMM K TOMY, 4YTO BCe OIpefe/ieHUs U
TOJIKOBaHUA TepMI/IHa «HAJIOTOBOEC aHMI/IHI/ICTpI/IPOBaHI/Ie»
MOXXHO pa3fieInTh Ha 3 oAXofa:
» Y3KMII ITOAXOJ;: IO PasyMeBaeT HaJIOTOBOE
aZMUHUCTPMPOBaHME KaK HAJIOTOBBIV KOHTPO/Ib,
IIPOLIeCC OCYIIEeCTBIEHN HAJIOTOBOIO KOHTPOJIA,
OEeATC/IbHOCTDb HAJIOT'OBbBIX OPI‘aHOB, onpeneneHHbIe
METObI BO3,[[€I‘/'ICTBI/IH oA JOCTMIKEHIUA
OIpefie/IeHHbIX 1ieiell;
= [IVPOKMII IOAXOL;: ONpefernAeT HaJIoTOBOe
aZMVHUCTPUPOBaHME KaK CUCTEMY yIIpaBlIeHNA
HaJIOTOBBIMM OTHOIIEHNAMM, KaK YaCTh HaJIOTOBBIX
OTHOILIEHNIA, CUCTEMY YIIpaBI€H) HaJIOTOBBIMU
OTHOIIEHUAMMY, HAJIOTOBOE NIPAaBO Y HAJIOTOBYIO
IIOJINTUKY;
= KOMIUIEKCHBIV IIOAXO/: YKa3blBaeT Ha TO,
4qTo H&HOI‘OBI)II?[ KOHTpOHb BbICTYHaeT aCTbIO

ClI0Ba.

AIMUHUCTPUPOBAHNSA, 2 CAMO afJMUHNCTPUPOBaHNE
— 4aCTb yIIpaB/JI€HUA HAJIOTOBOM CHCTEMOIA.

AMVHKCTpUPOBaHMEe HAJIOTOB KaK BUATOCYLapCTBEHHOI
IesATeNbHOCTY CTPOUTCA U 6a3MPyeTCs Ha ONpeeleHHbIX
npyHnunax. [T pMHINIEI BKIIOYAIOT OCHOBOIIOIATAIOLIYIE
UfleV YCTAQHOBJIEHWs, BBIp@Kawllyue O0ODbeKTUBHbIE
3aKOHOMEPHOCTM  OpPraHM3alMM  YIIOTHOMOYEHHBIX
TOCY[apCTBOM OPTaHOB, OCYILECTB/IAKIUX HaJT0roBOE
aJIMUHUCTPUpPOBaHKe, OOOCHOBaHHBIE HAIPaBJIeHNS
peaM3auyy MX KOMIIeTEHLMY, 3ajad M (QyHKUMI,
oTpakaroliye 6a3oBble KOHCTUTYLVIOHHBIE IIOIOXKEHUS
U JIeXallye B OCHOBE NMPaBOTBOPYECKON JIeATE/IbHOCTH,
VICIIOJTHEHM S HAJOTOBOM O0A3aHHOCTU U HeATETbHOCTU
Ha/IOTOBBIX OpraHoB. K HMM MOXXHO OTHECTH C/IeRyIolye
OPUHLUMIBL  3aKOHHOCTY, ITIaCHOCTM, OTKPBITOCTHU
M TPO3PavyHOCTH; CIPABEIMBOCTU, BCEOOLUIHOCTU
Ha/IOTOOOIOKEHNS U PaBEHCTBA HA/IOTOILIATETbIVIKOB
nepey 3aKOHOM; OeCIpUCTPACTHOCTY; OIpeIeeHHOCTI
HaJIoTOB U cOopoB, ymobOcTBa; 9 deKkTuBHOCTY;
TOOPOBOIPHOTO UCIIOJTHEHMSI HA/IOTOBOM 005S3aHHOCTM;
OTBETCTBEHHOCTM KOMIIETEHTHBIX OPTaHOB M JIMI, 3a
HEeHaJiJIe)Xalllee MCIIOMHEHE IIPOLeCCyabHbIX IeICTBUI
Yl TIPMHATBIX pPELIeHVIT; IpaBa Ha 3alNUTy CyObeKTaM
HaJIOTOBOTO afMVHUCTPUPOBAHNA; HIpe3yMIILIUN
HEBMHOBHOCTY  HAJIOTOIVIATE/IbIINK]A;  COOMIOmEHMs
HJIOTOBOJI TaliHbl; HEOTBPaTUMOCTU HOPUANYECKON
OTBETCTBEHHOCTM. !
Ilepen HaMOTOBBLIM AagMUHNCTPUPOBAHMEM CTOUT PAZ
HeO0OXOIMMBIX 3a/1ay:

1) ucnoIHeHMEM HAJIOTOBOIO 3aKOHOMATENbCTBA;

2) MPaBUIBHOCTDIO MCYNMCTIEHVS HA/IOTOB;

3) MOJIHOTOI MCYNC/IEHNA HAJIOTOB;

4) cBOEBPeMEHHOCTBIO BHECEHV S HAJIOTOB 1 IHBIX

IJIaTeXxenn;

5) y4eT IIaTe/nbIKoB.

Ons peanmmsanumn MOCTaBJIEHHbBIX
HaJIOTOBOM AgMUHUCTPUPOBAHUN

OlIpefieliecHHbIe METOAbI, OJHAKO EAMHOIO IIOAXO#a K
OIIpefie/IeHNI0 METO[ OB, XapaKTEePHBIX /I HATOrOBOTO
OAHHBII  MOMEHT He

3a7a4 B
VICTIOTIB3YIOTCSI

aJMUHNUCTPUPOBAHMs, HA
BBIPabOTAHO.

Hampumep, cumraercs, 4To K MeTOJZaM HaJlOTOBOTO
aMVHICTPUPOBAHNUS OTHOCSTCS: HaJIOTOBOE
IUIAaHMPOBaHNe, HAJIOTOBOE PETY/IMPOBAHIIE I HATIOTOBBII



KOHTPOJIb.
ITo muennto K.C. Benbckoro, rocyfapcTBeHHble OpraHbl,
OCYILeCTBIIAA Ha/I0TOBOE AIMUHUCTPUPOBAHNE,

VICIIOZIB3YIOT CJIEAYIOLIVe METOABL: ‘1) MEeTOJ HaloroBOro
a]MVHVCTPUPOBAHN, 00YC/IOB/IMBAOLVI JOOPOBOIBHOE
JCIIOJIHEHME HA/IOTOIIATE/NbIIMKOM OOA3aHHOCTU  IIO
yIlaTe Halora; 2) NPUHYAUTEIbHOE MUCIIONHEHUE 10
yIUIaTe HajIora; 3) HaJIOrOBBIl KOHTPOJIb .
CoBeplIeHCTBOBaHIE HAJIOTOBOTO a[[MUHICTPUPOBAHIS
ABIAETCS HEOThEM/IEMOI YaCThI0 HAIOTOBOM IOMUTUKI
U YCTOMYVBOTO COLMATbHO-9KOHOMIYECKOTO Pa3BUTUA
rocygapcTBa. CBOeBpeMeHHOE U IIOJIHOE IIOCTYIIeHVe
HAQ/IOTOBBIX IUIATEXEN, TMpeXie BCero, 3aBUCUT OT
3G GEeKTUBHOCTY HAJIOTOBOTO AIMHUCTPYPOBAHMIAL.

B Pecniyonuke Bemapycp, Haumuas c¢ 2006 ropa,

aKTUBHO IIPOBOAIUTCA HaJIOTOBasd pedopma.
Pedopma, HampaBneHHas Ha afalTUpPOBaHUE U
TapMOHM3AIVII0 HAJIOTOBOM  cuUCTeMbl  Pecry6mukn

bemapych ¢ peiicTByrOIIMMY B €BPOIEMICKUX CTpaHaXx,
IpUlaHKe HAJIOTOBOMY 3aKOHOJATE/NIbCTBY XapaKTep,
CTUMYVPYIOIL M Io6pOCOBECTHOE UCTIOTTHEHME
HAJIOTOBBIX 00A3aTe/NbCTB U JIE/OBYI0 VHUIVIATHBY.
Bupnrcs  HeoOXOmMMBIM — NpUAATh  KOHTPOJIBHOI
(HaI30pHOIT)  [IEATENPHOCTY  TIPeRyIpefuTeTbHbIN
XapakTep, nepeiTu K IPEVMYILIECTBEHHOMY
UICTIO/Ib30BaHUIO IpoMIaKTIYECKNX Mep,
HaIIpaB/IEHHBIX Ha IIpefOTBpallieH)e IIPaBOHAPYLIEHU
npu OCYyILECTBJIEHNN IpeANPUHIMATENBCKON
IesATeTbHOCTH.
Heo6xoauMoCTh KapAMHAIbHBIX ITepeMeH U M3MeHeHMI
HaJIOTOBOTO  IIpaBa  CBA3aHO, IpeXJe BCETO, ¢
COLMAIbHO-9KOHOMMYECKMM PasBUTUEM TOCYHapCTBa
VI CTPEMUTENIBHO M3MEHSIOMMMCA OOIIeCTBeHHBIMU
OTHOIIEHNAMM B TaHHOM cdepe.
Cormacio «IIporpamme colManbHO-3KOHOMMYECKOTO
paseutua Pecry6nmmkm  bemapych Ha  2011-2015»
IJIaBHBIMI 3aJlayaMi B HA/IOTOBOM cdepe BBIFEIAIOT
TaKle Kak:
1) coBepIIeHCTBOBaHYE CTPYKTYPbI I MEXaHU3MOB
B3JIMaHNA YCTAHOB/ICHHBIX HAJIOTOB 11 COOPOB ¢
OpMeHTalVell Ha MaKCUMaIbHOe IpUOIVDKeHNe 110
UX COCTaBy ¥ MIEPUOAMYHOCTY YIIJIAThI K HAJIOTOBBIM
cyucTeMaM pa3BUTBIX CTPaH;
2) papuKanbHOe YIpOoIleHNe IPOIelyp HaJIOrOBOTO
afIMMHICTPUPOBAHNUA U KOHTPOJLA, YKpeIlIeH1e
MO3UIUI CTPAHbI B MUPOBBIX peiiTUHIax."

Ina peanmmMsauyy IOCTaBJAEHHBIX 3ajjlad  JaHHON
[Iporpammbr  paspaboransl  «Meponpuartusa 1o
BbINIONIHeH M0 [IporpaMMbl conyabHO-9KOHOMUYECKOTO

pasButuss Pecnybnmmkm  Bemapyce Ha  2011-2015
rogbi»'’, a VMEHHO MJIsI HaJoroBoil cdepsl 3TO
pajuKanbHOE YIPOILIEHNME IpPOLEAYP  HAJIOrOBOTO
afMMHICTPUPOBAaHMA M KOHTPOJA,  yKpeIUIeHue

HO3SMUMIA  CTpPaHbl B  MMPOBBIX pelTuHrax. B
9aCTHOCTM MOXXHO OTMETUTDb TaKMe MEpPONPUATUA KaK
MaKCUMaJIbHO€E IIpMBJIeYeH)e IUIATEbIINKOB K CUCTEME
9JIEKTPOHHOTO JEK/IapUPOBaHNA U PACIIVPEHNs IIEpEYH s
IPEJOCTAB/IAEMBIX CEPBUCOB.

Ha pmaHHBII MOMEHT B NPAKTVKE BHUMAaHME YHENAETCA
97IEKTPOHHOMY [€K/IapMpOBaHMIO. B Iemrax pasBuTusA
HOBBIX (POpPM B3aMMOJEVICTBMA HAJIOTOBBIX OpPTaHOB
C IUIaTeNbIVKaMy  pa3paboTaHa U BHeJpeHa
aBTOMATM3VMpOBaHHAsA  MHQPOPMAILMOHHAsA  CUCTeMa
«Pacyer HasmoroB», obecredynBaoIas 3TeKTPOHHBIN
JTOKYMEHTOO0OOPOT C IIaTe/TbIIVKAMIL.

DyHKUMOHMPOBaHNME TaHHOM CHUCTEMBI HAIPaBIeHO Ha
YIIpOIIeHI€e TPOLIEAY P HaTOTOBOTO a/MUHICTPUPOBAHNS
M CO3[aHMe MAaKCUManbHO KOMQOPTHBIX YCIOBUIL
IUIL VICTIOIHEHUA IUIATENbIIMKAMM CBOMX HajOTOBBIX
00513aTe/IbCTB.
[Tnarenpuiuk  MMeeT BO3MOXKHOCTb  IOCPEINCTBOM
CHUCTEMBI 37IEKTPOHHOTO [E€K/APUPOBAHNUSA HAIPAB/IATD
B HQJIOrOBble OpraHbl C/IeAyIOL/e [OKYMEHTbI B
9/IEKTPOHHOM BUJI€:
1 — Hanorosble JeK/Iapanum;
2 — 3asBJIEHNUS:
» 0 BBIJauM CIPaBKM O HaM4uuy (OTCYTCTBUM)
3aJJ0/DKEHHOCTH TIepest OI0I>KeTOM; ITepeHoce CPOKa
IpOBeIEH s ITAHOBOI IIPOBEPKY;
= 0 3aveTe (BO3BpaTe) M3/IMIIHE YI/ITAYeHHBIX
(B3BICKAaHHBIX) CYMM HaJIOTOB, COOPOB (IOIIINH),
MeHelt;
= 0 Iepexofie Ha YIPOLIEHHYIO CUCTEMY
HaJIOTOOOIOXEeHIS;
3 - yBeOM/IeHMsI O IPUHATUY PeIIeHNsI O TMKBUAALUI
VI peOpraHM3aluy OpraHu3aum U T.J.

B nemax nmubepanmmsannym SKOHOMMYECKUX OTHOIICHMI
XO3AMCTBYIOIMX CYyOBEKTOB B  COOTBETCTBUM C
Hupextusoit IIpesugenta Pecriyomuku Bemapycy Ne 4
pa3BUTHE HAJIOTOBOTO aAMVHICTPYPOBAHNS HAIIPAaBIEHO



Ha 3aBeplleHMe TapMOHM3ALNM HATOTOBOM CHUCTEMBI
Pecrry6mmku  Bemapych ¢ Ha/OroBBIMM — CHCTEMaMMU
HECTBYIOIIMMM B €BPOIENCKMX CTpaHaX, a TaKXe
IpUAATh HAJOrOBOMY 3aKOHOJATENbCTBY XapakTep,
CTUMYIUPYIOLVIA HKo6pOCcoBeCTHOE JCIIOJTHEH e
HAJIOTOBBIX 00513aTeNbCTB U [IETIOBYI0 MHUIVATHBY.
B KOHTPO/IBHOI [IeSITeIPHOCTY HATIOTOBBIX OpPTaHOB
CTOMT 3ajaya IMPUaTh KOHTPOJIbHOI (HAL30PHOIN)
IeATeIbHOCTU IpenyInpeRnTeIbHbII Xapakrep,
HepeiiT K IPEUMYIIECTBEHHOMY JCIIO/Ib30BAHMNIO
popUIaKTUIeCKUX Mmep, HaIlpaBIeHHbIX Ha
IpeOTBpalleHe IIPAaBOHAPYLIEHNIIPU OCYIL[eCTBICHUN
MPePUHUMATEIbCKO  fesTenbHOCTM.'® [l atoro
HeOOXOIVMO YCTaHOBUTD, YTO:
1 - mpoBepKM He HO/DKHBI HAPYIIATh
IIPOM3BOJICTBEHHO-XO3SICTBEHHYIO AeSATeIbHOCTD
IpOBepPsIeMbIX CyObeKTOB IPeAIIPYHUMATENTbCKOI
mesiTennbHOCTH. JII060€ IPUOCTaHOB/IEHME
IeATEeTbHOCTY MOXKET OCYILECTBIATHCS TONBKO B
OIIpefie/IeHHBIX 3aKOHOZIATe/IbHBIMM aKTaMU CITy4asx
VI IIPOJI/IeBAThCS MCK/TIOYNTEIIBHO 10 PEIIeHNIO CY/ia;
2 - ITaHOBbIE TPOBEPKI B OTHOLIEHNN
06POCOBECTHO UCHIOMHAIMX 00513aTeNbCTBA
nepeq OI0/PKETOM U He UMeLInX GaKkToB
HapyLIeHNII 3aKOHOJATe/IbCTBA CYObEKTOB
IpeIPUHIMATENbCKON TeATENbHOCTH TO/KHBI
IPOBOAMTHCS He Yallie OfHOTO Pasa B IATH JIET;
3 - KOHTPOIMPYIOLIVM OpraHaM IPY OCYILIEeCTBICHUN
B OTHOILEHUY CYO'BEKTOB IpefIPUHIMATETbCKON
IesITebHOCTY MOHUTOPUHIOB Y IPYTUX
QHAJIOTMYHBIX MEPOTIPYATII, He ABJISIOIINXCS
[IPOBepKaMI, 3alpelaeTcsl MCIONb30BaTh
IIO/THOMOYMSI, TIPeOCTaB/IeHHbIe JAHHBIM OpraHam
IUIS1 IPOBEeHNUs TIPOBEPOK.

Tak ke oOpamaercs TNpUCTalIbHOE  BHMMAaHUE
Ha  BbIABJIEHME  JIMI, KOTOpPble  OCYILECTBIIAIOT
IIpefIIpUMHIMATENbCKYI0 IeATENIbHOCTD 6e3

TOCYHAAPCTBEHHOM PErUCTPpaLy, TaK KaK TEHEBOVI CEKTOP
OKa3bIBaeT CYIeCTBEHHBIN Bpef] SKOHOMMUKE TOCYlapCTBa
VI MIHTepecaM MHBIX CyO'beKTOB X035/ ICTBOBAHNA.

B pemsax sd¢eKTMBHOTO OCyLIeCTBIEHUA HATOTOBOTO
KOHTpO/MA M  obecHedeHUs 3alUThl SKOHOMMYECKUX
VHTEPECOB TOCyHapCcTBa OT Bpefia, IPUYMHAEMOIO B
pe3y/bTare He3aKOHHOM MUHMMM3aL UM CYMM HaJIOTOBBIX
00513aTeNbCTB, pa3paboTaH peecTp KOMMEPYECKUX

OpraHu3aLNil ¥ VHAMUBYU/YaIbHBIX IIPeANpUHIMATENIe C
HOBBIILIEHHBIM PYICKOM COBEpIIEHsI IIPAaBOHAPYLIEHNIT B
9KOHOMMYECKOII cdepe (manee peectp).!”

Paspaborka peectpa ObUIa HallpaB/IeHa Ha KOMIUIEKCHOE
Hpenynpex/enne psa 9KOHOMIUYeCKUX IIPaBOHAPYLIEHNI
M  YrOJOBHBIX  IPeCTyIUIeHMIi, COBepllaeMbIX B
HpeINpPUHUMATENbCKON  Cpefile € MCIOIb30BaHMEM
JDKETIPEIIPYHIMATENbCKIX CTPYKTYP.

B maHHBIIT peecTp BKIIOUYEHNIO TOJ/IEKAT KOMMepUIeCcKye
OpraHusanyMy M MHAUBUAYaIbHbIE IPeNpYHIMATEIN
(cy6beKTbl  TpeIpUHMMATENbCKON  [eSATENTbHOCTI).
Hanpumep, B cy4asx, KOrja B AeATENbHOCTY CyObeKTa
[P ENIPUHIMATENbCKON IesATEeNbHOCTH COIJIACHO
BCTYNMBIIEMY B 3aKOHHYIO CWIy IIPUIOBOPY CyAa
YCTaHOBJIEHBl ~IPU3HAKM JDKEHpPeNIPUHUMATENbCTBA
VIV CYODBeKT IpefIpPYHMUMATENIbCKON IesATe/IbHOCTY
He PAaCIIONOXKeH 110 MeCTy HaXOXKIeHWs, YKa3aHHOMY
B yYpeOMTENbHBIX  HOKYMEHTAaX  KOMMEpPYecKoil
opranmsaunn. [JaHHbI peecTp 6bUT pa3paboTaH HEAaBHO
U IIPEJICTAB/IsIET CBOETO POJia HOBALIMIO J/II HaJIOTOBOTO
KOHTPOJIA.

Taxke OfHMM U3 KOHIENITya/bHBIX HaIpaBIeHMI
IeATeNbHOCTY HAJIOTOBBIX OPTAHOB ABJIAETCSA IPOBeeHNe
IIVPOKOJT MH(OPMALMOHHO-Pa3bsCHUTEIBHO PabOTHI,
HaIlpaBJ/IEHHO Ha ITOBBIIIEHE HaJIOTOBOI I'PaMOTHOCTHI
IUIATE/TbIIVIKOB.

Ouenka Pe3yIbTaTMBHOCTH HaJIOTOBOTO
aMVHJMCTPUPOBAHNA B CTpaHe IO MHeHM0 H.A.
OunIoBoil HpeAcTaBaAeT Co00il KOMMYECTBEHHYIO
n (nmm) KauyeCTBEHHYIO XapaKTepUCTHKY,
oTpaxamoiyno pesynbrar (3¢dekr) oT Hamoroporo
aJIMVHACTPUPOBAHNA, a TaKXe Mepy JOCTUTHYTON MM
addexTuBHOCTN."

9¢deKTUBHOCTb HA/IOTOBOIO aMUHMUCTPUPOBAHNA B
Peciy6ruke bBemapych kak cdepbl [eATeIbHOCTM IO
YIpaBIeHMI0 IIOCTYIUIEHMA HATIOTOBBIX  IUIATEXell,
bopMupyOIMX TOXOAHYI0 YacTb B T'OCYHApCTBEHHBIN
U MecTHble OromKeTbl Pecriy6rmuku bemapych MOXXHO
OLIEHNTD II0 CTATUCTUYECKUM JAHHBIM.

Vcxonss w3 aHamusa CTaTUCTUYECKNX  JIAHHBIX
MuHucrepctBa 1o HajoraM u cbopam Pecrybmuku
bBemapycp crmemyeT ckasaTb, 4YTO OCHOBHasg [OJA
JOXO/IOB KOHCO/MMAMPOBAHHOTO OrofKeTa, OKomo 97
% ¢dopmmpyeTca 3a CYeT HAJOTOBBIX ITOCTYIUICHUI
(ecmu cpaBHuBath ¢ 2012 rofoMm, TO IOCTYIUIEHME



JAHHBIX IUIaTeXel yBeIM4mIoch Ha 18 %). VYeemmuwmics
YPOBEHDb BBIABIEHHBIX HapyweHuit: B 2008 rogy JaHHbIN
mmokasarenb cocraBun 75,1 %, a B 2013 ropy naHHbI
TII0Ka3aTelb BBIPOC Ha 24 %. B cBOI0 04epenb 5TO OB/IEKIIO
U POCT IOCTYIIEHUII HA/IOTOBBIX IIIATEXEN B JIOXOJ
6rofKeTa MO pe3yabTaTaM KOHTPOTbHBIX MEepPOIPMATHIA.
[TpegnpunyMaeMble Mepbl [I BBIAB/IEHNA HE3aKOHHOI
NPEJIPUHIMATENBCKON [eATENbHOCTY TaKXXe IIPUBE/IN
K IIOJIOKUTE/IbHBIM pe3ynbraraM, Tak K 2013 ropy
KOJIMYECTBO BBIABIEHHBIX CIy4aeB yBenM4naoch Ha 14000.

Pesynpratom YIIPOLIEHNA HaJIOrOBOTO
afIMMHICTPUPOBAHNUSA CTANIO NPOiBIDKeHMe Pecrybmmku
benapyce B MexpyHapopHbix perituHrax. Crpana
B mccregoBaHuyu BcemmpHoro 6anka «Doing Busi-
ness-2013» Bolia B TPOiIKy HanboIee aKTVBHBIX CTPaH-
pedopMaToOpoB M IOKa3aja XOPOIIME pPe3yabTaThl II0
uHpuKaropy «Hamoroo6moxenne».”

BriBompr:

Vcxops 13 BbIlIe U3TI0KEHHOTO, CTIelyeT, 4TO:
1. Heo6xommmo 3aKpenuTh Ha 3aKOHOJATEIbHOM
YPOBHeE IOHATIE «HATIOTOBOE a[MVHUCTPUPOBAHIE»
BKmounB B O6uyro gacts Hamorosoro xogekca
Pecrry6rmuku benmapych - HOHATHE C/IeAYIOIIETO
comep>kaHus: «PermaMeHTHpOBaHHAsI HOPMATUBHBIMMI
IIPaBOBBIMM aKTaMV OpraHM3alVIOHHAS U
yIIpaBjieH4ecKas IesITeIbHOCTb TOCYAapCTBEHHBIX
Ha/IOTOBBIX OPTaHOB, HallpaB/IeHHasi HA KOHTPOJIb
3a cOOMIoIeHeM HA/IOTOBOTO 3aKOHOIaTe/IbCTBA,
obecreynBaoIlas CBOEBPEMEHHYIO I TIOJTHYIO
YIUIATy Ha/IOTOIUIaTe/IbIIMKAMU B OI0/PKETHI Ha/IOTOB,
cO0pOB (MOLUINH) ¥ MHBIX 00513aTeIbHBIX IJIATEXeE.
YkasaHHOe MTOHATNE TI03BOIAT pa3paboTaThb
Hanboree cucTeMHbI U 3 HEKTUBHBIN TOAXOT K
aJIMMHUCTPUPOBAHMIO B HAJIOTOBOM cdepe.
2. HasnoroBas cdepa sIB/IsseTCS OHUM 13
HallpaBJ/IeHNII Ha ITyTU COLMATbHO-9KOHOMIYECKOTO
PasBUTHA TOCYAAPCTBA, ONHMUM 13 KOTOPBIX
SIB/ISIETCS] COBEPIIEHCTBOBaHYE HAJIOTOBOTO
aJIMUHUCTPUPOBAHNSL.
3. Mepbl, IpMHMMAaeMble 110 YCOBEPIIEHCTBOBAHNIO
Ha/IOTOBOTO a/IMUHUCTPUPOBAHNY HAIIPAB/IEHBI HA
YIIpOIIleH}e HaJIOTOBBIX NMPOLEAYP, OCYILIeCTBIIAEMbIX
Ha/IOTOBBIMY OpTaHaMI.
4. IIpepnaraercs NpoRoKUTH pepOpMUpPOBaHUe
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B 00/1aCTV HaJIOTOBOTO AIMVHUCTPUPOBAHNA C
BHEIPEHMEM II€PpE€IHs 3/IEKTPOHHDBIX PECYPCOB, UTO
IIO3BO/IUT MAaKCUMa/IbHO COKPATUTDb HAaI'Py3KYy Ha
Ha/IOTOBbIE€ OpPTaHbI.
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THE SYSTEM OF STATE
PURPOSE FUNDS

IN SLOVAKIA

1. INTRODUCTION

gets an important requirement was set out demand-

ing that the state budget should be the only financial
fund of the state which collects all incomes and incurs all
expenses, in other words, that the state budget should be
a complete financial fund of the state. This idea was pro-
moted at the turn of 17" and 18" centuries by presenting
initial reflections on the state budget as a financial fund
of the state and the only document about public finance
in the state.

In the period of creation of the very first state bud-

Next decades of historical development changed the
idea about the state budget in favor of its understanding
as a financial fund which contains the most important
revenues and expenditures of the state. On this basis,
the state budget was considered as a major, though not
exclusive,center of financing state needs. In this sense it
has to be regarded that the state budget is the first (pri-
ority) center of financing state needs. Alongside with
the state budget, in the conditions prevailing in the Slo-
vak Republic (hereinafter referred to as “SR®), there is,
however, another center of financing state needs repre-
sented by the existing system of state purpose funds.

The establishment of financial funds started even in the
conditions of a common state of Czechs and Slovaks
and, consequently, after social and political changes ini-
tiated in November 1989 and after changes in national
status of the former "Czechoslovak state®, found this
system in Slovakia to be a very “fertile ground® for their
development.

The fund’s financing has the character of special pur-
pose financing, the aim of which may be either long-
term stability of some government expenditures with a
direct link to specified incomes, but also the creation of
allocation of financial resources which is an alternative
to direct subsidy.

Financial funds may have different character, may be
divided in various manners and may be distinguished
by possessing their own distinct scope of independence
which ensures their legal form and legal status.

As we are trying to define the aspect of the fund being an
element of public finances, more precisely their financial
(monetary) substance, it is then obligatory to take into
account the fact that public administration (which in-
cludes the creation and use of financial funds) consists of
state administration, self-administration (municipality)
and public-law institutions. The above mentioned divi-
sion corresponds with the system (scheme) of financial
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funds which currently exists in Slovakia.

Public financial funds, taking into account current

legal situation in Slovakia, may be divided into:
a) state funds (in accordance with the Constitu-
tion of the Slovak Republic? state funds ought to
be oficially referred to as “state purpose funds®),
b) other public financial funds (privatization
funds, funds of public institutions and other
funds).

All public financial funds (both state purpose funds
and other public financial funds) are characterised
by the fact that all of them are financial funds exist-
ing outside the state budget (or other public budgets)
which have legal personality. The following common
features are typical of these financial funds:

» their creation consists of specific, mostly earn-

marked (purposeful) sources,

= they are created for the purpose of financing

specific tasks mostly in fields where elasticity

and flexibility of their creation and financing are

required,

= they are established by a legal act (law) or, in

exceptional cases, under the law as well,

» part of their financial resources comes from the

state budget, or, as appropriate, from other public

budgets,

= their management is subject to public control

in accordance with special regulations,

= they have their own internal organisational

structure stated by law, or, as appropriate, by

statutes or by-laws,

= they are under legal rules of public law.

The number of funds which are outside the state
budget (involved with the state budget only by finan-
cial relations or even without such a relation) leads to
atomization of public finances. This fact leads to hin-
dering public control over their creation, in particu-
lar regarding their use, which is connected with the
risk of a possible distortion of overall results of the
state’s financial management. Taking into account
the aspect of isolation and a relatively independent
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existence of a particular fund, it may be expected that
it will, as a result, create its own financial policy (inde-
pendently from the policy of other public funds) which
may, consequently, differ from the budget policy repre-
sented by state budget. All of the above applies to both
systems - that of other public financial funds and the
one of state purpose funds as well.

2. THE NATURE AND FUNCTIONS
OF STATE PURPOSE FUNDS

State purpose funds in Slovakia represent a separate
entity, relatively independent from the state budget,
which is specifically intended for financing specific
tasks beyond the state budgetary financial resources.
State purpose funds as a segment of public finances are
created at the state level, they have a national scope
and are designed to cover expenses of national impor-
tance. These funds are especially entitled - by legal acts
in particular cases - for financing specific tasks if this
kind of financing is justified. They are applied in situa-
tions when:

1. there is a possibility to define a certain portion

of financial resources targeted for use without a

withdrawal of their purpose,

2. there is an option to limit the scope of financed

tasks by the amount of own financial resources of a

relevant special purpose fund,

3. there is a requirement for more flexible and more

operational financing of specific tasks.

In addition to the positive aspects of such kind of fi-
nancing, until recently, there has been a relatively big
disadvantage of the existence of state purpose funds in
Slovakia, with implications for budgetary and financial
management of the state, namely a disproportionate
number of special purpose funds. At the beginning
of 2001, there were as many as eleven special purpose
funds in the Slovak Republic that were outside the state
budget, which led to the above mentioned consequenc-
es - a significant atomization of public finances. This
atomization was responsible for hindering the control
over financial management of state (public) financial



resources while there was a distortion of an overall view
on this management. As a result, it may be stated with
a certain amount of satisfaction that with effect from 1
January 2002 ten state purpose funds were abolished.
A possibility of establishing state purpose funds is en-
abled by Article 58 of the Constitution of the SR. Fol-
lowing the constitutional regulation on the establish-
ment of state purpose funds in Slovakia, the second
part of law on budgetary rules lays down general prin-
ciples of their management’. The above mentioned law
defines a state purpose fund as a legal entity which is es-
tablished by law for financing specially designated tasks
of the state. This means that by defining the concept of
state purpose fund the law maker emphasizes the idea
of legal personality of the fund in connection with its
financial, purpose-oriented substrate. Laws (legal acts)
which are the basis for establishing state purpose funds
provide similar approaches in defining the nature of
particular state purpose funds. Legal acts governing in-
dividual state purpose funds mostly state that a fund
is a legal person and specify who represents the fund,
what constitutes its incomes, what purpose it should
pursue etc.

The proper law under which a special purpose fund is
established must contain and regulate at least the fol-
lowing aspects:
a) a clear statement that it is a state purpose fund
established under the provisions of the Constitu-
tion of the SR,
b) a definition of the aim for which the fund is
established,
¢) the constitution of the government agency (min-
istry) having jurisdiction over the management of
the fund,
d) the organizational structure of the fund and the
definition of the competences of the fund’s bodies,
e) the form and essential elements of organizational
law governing the internal organization of the fund,
including the procedural steps of its approval,
f) a definition of resources and needs of the fund,

g) methods and forms of using financial resources
of the fund,

h) disposition options and dispositional bans con-

cerning the property and financial resources of the
fund,

i) the nature and limits of financing expenses relat-
ed to the administration of the state purpose fund,

j) the regulation of financial relations with the state
budget.

A central government body established by law (cur-
rently a relevant ministry) is the administrator of state
purpose funds. The administrator shall submit to the
ministry of finance:

= a draft of the budget of the state purpose fund for

a relevant financial year,

= an overview of assets and liabilities of the fund,

and

= a draft of final account of the state purpose fund.

The resources of state purpose fund and the rules of
their use are provided by law which establishes a par-
ticular fund. Moreover, a subsidy from the state budget
granted by the fund’s administrator in the extent ap-
proved by the state budget law may be a supplementary
source of the state purpose fund.

The budget of the special purpose fund is approved by
the government of the SR together with the draft of law
on the state budget. The draft of the fund’s budget is
submitted by the fund administrator to the government
of the SR by 15 August of the given year, if the govern-
ment of the SR does not determine a later date.

What is even more characteristic of the existence of
special purpose funds? Those funds are described by
the following features:

» legal form of their establishment,

= creation for the purpose of financing specific

designated tasks,

= legal personality - the fund is a legal entity,

= inability (impossibility) to establish other legal

entity,

= their own budget which is by financial relations

connected to the budget of the ministry,

= management of the fund is carried out by the
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relevant ministry,

= advisory body of the fund is the Council of the
fund established by the competent minister,

= activities of the fund are regulated by the fund’s
statute approved by the government of the SR,

» the fund s financial resources are kept in special
accounts in the State Treasury,

= transfer of balances of the fund to the following
year,

» no legal right for providing financial resources
from the fund,

= unused resources from the fund shall be cleared
at the end of the year and returned to the fund,

» the fund is created using its own resources and,
if necessary, it may receive a subsidy from the state
budget as a supplementary source,

= by approving the final account NR SR may deter-
mine the duty of the state purpose fund to provide
payments to the state budget, up to the amount of
the subsidy received.

The relation between the government of the SR, the
National Council of the SR (hereinafter referred to as
“NR SR®) and the state purpose fund is not balanced
because of the prevailing system of redistribution of
financial resources between the state budget and the
state purpose fund. When the state purpose fund does
not have financial resources, it usually receives them
from the state budget. In the case of a surplus of re-
sources, however, it does not redistribute them to the
state budget. Moreover, there is no liability of the state
for obligations of state purpose funds even if they act
by the state’s disposal. In this respect there is a principle
that the SR is not liable for obligations of the fund and
the fund is not liable for obligations of the SR.

3. THE CURRENT SYSTEM OF STATE
PURPOSE FUNDS IN SLOVAKIA

There are three state purpose funds existing under cur-
rent conditions in Slovakia:
» National Nuclear Fund for decommissioning of
nuclear installations and the management of used
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nuclear fuel and radioactive waste (legislative glance
“Nuclear Fund®)

= State Housing Development Fund,

» Environmental Fund.

1. The Nuclear Fund

The National Nuclear Fund was created in 2006 by Act
no. 238/2006 Z. z.* The Nuclear Fund is a legal person
established in Bratislava.

The Nuclear Fund collects and manages financial re-
sources designated for the final product of nuclear
power (e.g. decommissioning of nuclear facilities, in-
cluding management of the remaining radioactive
waste, transportation and storage of used nuclear fuel
etc.) and disposes of nuclear materials and radioactive
waste whose origin is unknown etc.

The Nuclear Fund is managed by the Ministry of Econ-
omy of the SR. The financial resources of the Nuclear
Fund are mostly paid to the Fund as:
a) contributions from holders of licenses for the op-
erations of nuclear facilities that generate electricity,
for each megawatt of installed electricity capacity
and the selling price of the electricity produced in a
nuclear facility (mandatory contributions);
b) transfer of budgetary expenditures from the
account of the Ministry of Economy, as a levy
which is collected by operators of the transmission
system and operators of the distribution system.
The transfer is used for payment of debt incurred in
the process of gathering the resources intended to
cover the cost of the final product of nuclear power,
generated during the previous operations of nu-
clear facilities for producing electricity; the levy is
included in the price of the electricity delivered to
final customers;
¢) fines imposed by the Nuclear Regulatory Au-
thority under a special regulation;
d) interests (income) on deposits in the accounts of
the Nuclear Fund;
e) voluntary contributions from natural or legal
persons;
f) grants and contributions from the European



Union (hereafter referred to as the ’JEU“) and other
international organizations, financial institutions
and funds to defray the costs of final product of
nuclear power;

g) subsidies from the state budget for the reim-
bursement of costs incurred by the disposal of
nuclear materials or radioactive waste whose origin
is unknown. Those subsidies are granted in full to
cover the unavoidable cost of treatment and dispos-
al of nuclear materials and radioactive waste whose
origin is unknown. The subsidies are provided
under state budget law;

h) subsidies from the state budget provided for
other reasons than on the basis of the government’s
decision. Those subsidies are provided under state
budget law;

i) incomes from financial transactions in the finan-
cial market, including the purchase of securities (but
only with the consent of the Ministry of Finance);

j) other sources - if provided by special legislation
or international agreement;

k) fees from applicants for permits for activities
leading to irradiation with radioactive sealed sourc-
es under a special regulation etc.

Financial resources of the Nuclear Fund may be used
for eligible expenses incurred as payment for activities
related to final product of nuclear power, the final part
of the management of institutional radioactive waste
and nuclear materials and radioactive waste whose or-
igin is unknown.

The resources of the Nuclear Fund may be granted only
for the purposes related with the fund’s activity to a
specified legal or natural person, e.g. an entrepreneur
who fulfills the conditions laid down by law.

The property and financial resources of the Nuclear
Fund may not be used for business activities, establish-
ment of a legal entity or as contribution to business of
other legal or natural persons.

The Nuclear Fund pursues its activities according to the
approved budget for the relevant financial year. Draft
budget of the Fund is submitted by the administrator of
the Fund to the government of the SR. Along with the

draft budget, the Fund submits an opinion of the Nu-
clear Regulatory Authority of the SR to the government
of the SR no later than 15 August of the given year, if
the government of the SR does not specify a later date.

2. The State Housing Development Fund
The State Housing Development Fund is currently

governed by Act no. 607/2003 Z. z. (Zbierka zdkonov,
Slovak abbreviation for the Collection of Laws) on the
State Housing Development Fund’. The Fund, howev-
er, became a part of the state purpose funds in 1996.
The Fund finanses the implementation of the priori-
ties of state housing policy adopted by the government
of the SR concerning expanding and building of state
housing.

The Fund is a legal person established in Bratislava. It
should be stressed that the text of the legal act does not
mention the fact that it is a state purpose fund; on the
other hand, the legal act includes a reference to the pro-
vision of § 5 of the law on budgetary rules of public
administration which deals with special purpose funds.
For the purposes of the legal act, the fund is treated as
a financial institution serving for the implementation
of financial engineering instruments under the relevant
EU legal acts.

The Ministry of Transport is responsible for the admin-
istration of the Fund in order to support construction
and regional development in the SR.
The resources of the fund consist of:
a) loan repayments and payments of interests from
loans granted by the Fund,
b) penalties for breaching contractual terms,
¢) incomes from the resources deposited in the State
Treasury, with the exception of incomes from re-
sources provided by the Fund from the state budget,
d) incomes from proceeds of execution (enforce-
ment) on which a contractual lien was placed,
e) balances of the Fund to 31 December of the pre-
vious financial year and the balances of financial re-
sources provided by the Fund from the state budget,
f) unexpended balances of aid that has been
returned to the applicant (excluding balances of
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returned unused aid provided from the state budget
in the previous years),

g) contributions provided by the National Property
Fund, under the conditions stipulated by a special
regulation,

h) donations,

i) subsidies from the state budget,

j) financial resources from the EU,

k) other sources - if it is stated in a special regulation.

The resources of the Fund may be used for
a) supporting the priorities of the state by expand-
ing and building of state housing. Basic forms of
support are loans and irretrievable contributions,
b) implementing the government insulation pro-
gram,
¢) managing the Fund.

The budget of the Fund is approved by the government
of the SR. The Fund is required to submit a draft bud-
get to the government through the fund administrator
each year no later than 15 August, if the government
does not specify a later date.

The modifications of the Fund’s budget, which affect
the surplus or deficit of the general public administra-
tion budget in uniform methodology applicable to the
EU are subject to the government’s decision. Other
amendments to the Fund’s budget are subject to the
decision of the competent minister after the recom-
mendation of the Fund s board. The resources allotted
to fund 's management, apart from the costs of keeping
accounts and banking services shall not exceed 3% of
the annual resources of the Fund.

The Fund manages its resources pursuant to its ap-
proved budget. The budget of the Fund is linked (con-
nected) by financial relations to the budget of the min-
istry. After the financial clearance of its relation to the
state budget and approval of the state final account by
the NR SR, the balance of the Fund as of 31 December
of the given year is transferred to the next financial year.
The Fund’s director is responsible for administering the
financial resources of the Fund.

The Fund’s resources are kept in separate accounts in
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the State Treasury. The financial resources for the im-
plementation of the insulation program are kept in a
separate account established in the State Treasury.

The Ministry of Finance of the SR monitors the man-
agement of the Fund’s resources. The resources of the
Fund are provided under a contract with an applicant.

3. The Environmental Fund

The Environmental Fund was constituted by Act no.
587/2004 on the Environmental Fund®. Unlike the pre-
vious fund this law explicitly specifies that the Environ-
mental Fund is a state fund. The Fund is a legal person
established in Bratislava.

The Fund was created to provide state aid to the envi-
ronment.

The management of the Fund is performed by the Min-
istry of Environment of the SR. The Fund’s director -
the head of the Fund - is appointed and dismissed by
the Minister of the Environment.

The majority of the Fund’s resources is obtained from:
a) fines imposed by government authorities dealing
with environment protection,

b) payments for inclusion on the list of qualified
persons to assess the impact of activities on the
environment,

¢) incomes from public collections designated for
environment protection,

d) levies, fines and penalties for violation of finan-
cial discipline in the management of the Fund,

e) charges for wastewater discharge into surface
waters or charges for groundwater intake exceeding
simple collection of water,

f) charges for air pollution from large and medium
pollution sources,

g) non-refundable aid,

h) incomes from resources deposited in the State
Treasury (excluding incomes from resources pro-
vided by the Fund from the state budget),

i) donations and contributions from domestic and
foreign legal entities and individuals,

j) penalties for breaching contractual terms,

k) incomes from proceeds of execution (enforce-



ment) on which a contractual lien was placed,

1) balances of the Fund to 31 December of the previ-
ous financial year except the balances of financial re-
sources provided by the Fund from the state budget,
m) contributions provided by the National Proper-
ty Fund under the conditions stipulated by a special
regulation,

n) the financial resources returned to the originator
of an accident,

o) installments of repayable support from the Fund,
p) payments of interests on loans granted by the
Fund,

q) financial resources obtained from the sale of
quotas of greenhouse gases or pollutants,

r) financial resources from the EU.

The resources of the Fund may be granted and used
primarily for:
a) support activities aimed at achieving the ob-
jectives of the state environmental policy at the
national, regional or local level,
b) support for exploration, research and develop-
ment aimed at identifying and improving the state
of the environment,
¢) support for environmental education and pro-
motion thereof,
d) support for finding solutions in the cases of ex-
tremely serious environmental situations or solu-
tions for removing environmental loads,
e) support by the eliminating the results of emer-
gency situations and consequences of extraordinary
deterioration of water quality, or extraordinary
threat to water quality, or serious harm to the envi-
ronment,
f) management of the Fund,
g) revenues paid to the state budget in the given
financial year,
h) reimbursement of costs related to environmen-
tal protection as a public service by decision of the
minister,
i) support for projects dealing with achievable and
measurable savings in greenhouse gas emissions,
j) financing of research and development in the

area of power efficiency,

k) modernization of facilities oriented towards
power savings among consumers,

1) increasing the power efliciency of existing build-
ings, including insulation,

m) covering costs connected with professional and
administrative support for the fulfillment of obliga-
tions of the SR to reduce greenhouse gas emissions,
n) support for the transition to a low-carbon trans-
port and the transition from private transport to
public transport,

o) irreversible financing of environmental projects
prepared in cooperation with the European Bank
for Reconstruction and Development under the
previous order of the ministry,

p) reduction of the effects of former mining ac-
tivities and removal of old mining works under a
special regulation,

q) support for the management of forests which are
damaged by air pollution,

r) implementation of measures to protect forests
against the spread of harmful elements in the ter-
ritory in which the implementation of measures is
limited for reasons of nature and landscape protec-
tion etc.

The draft budget, created according to a uniform
methodology applicable to the EU, with the estimat-
ed amount of the Fund’s resources and the estimated
amount of the provision and use of resources, as well
as changes in the approved budget of the Fund which
affect the deficit or surplus of the public administration
budget is approved by the government of the SR on the
proposal of the minister.

Resources used for the Fund’s management, apart
from the costs of keeping the accounts and banking
services shall not exceed 3% of the annual resources of
the Fund. The Fund manages its resources pursuant to
its approved budget.

After the financial clearance of its relation to the state
budget and approval of the state final account by the
NR SR, the balance of the Fund as of 31 December of
the given year is transferred to the next financial year.
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The director of the Fund is responsible for the manage-
ment of financial resources.

The Fund's resources are kept in separate accounts in
the State Treasury. The Ministry of Finance of the SR
monitors the management of the Fund s resources.

4. DEVELOPMENT OF THE SYSTEM
OF STATE PURPOSE FUNDS
IN SLOVAKIA

The foundations for the creation of the second center
of financing state needs through state purpose funds
were laid during the existence of the joint federal state
of Czechs and Slovaks. Their establishment became a
characteristic sign of organisational structure of the ex-
isting budgetary system. It was assumed that, together
with the increasing importance of reducing state ex-
penses and the transition to self-government funds, the
significance of state purpose funds would grow as well.
As it was emphasized in the earlier literature,’ state pur-
pose funds should be established as a result of direct
involvement of the sovereign’s (the state’s) finance espe-
cially in the economic sphere, but also in the sphere of
social consumption.

Legal possibility to create and use state purpose funds
in this period was provided by constitutional law of the
Czechoslovak federation®. According to this regulation,
the federation and the two republics were allowed to
create their own state purpose funds connected to the
state budget, while funds were established by law.

The sharp increase of these funds in the Slovak Republic
in the former federal state could be noticed in 1991. The
truth is that the first such fund, which operated under
the name of the State fund for soil fertilization, had been
established even earlier, in 1969. The following text offers
a brief documented history of creation of state purpose
funds, and their later reduction in Slovakia.

All of these funds were managed by a relevant ministry
and there was a director in charge of each fund. The
funds had legal pesonality (except for the State fund for
soil fertilization) and were established in Bratislava.
The State fund for soil fertilization was the first fund,
which was established in 1969, in both republics. Legal
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relations of the fund were governed by Act no. 179/1969
Zb” Its purpose was to contribute to the financing of
measures related with soil fertilization.

The resources of the fund were mainly charges for with-
drawal of agricultural land from agricultural produc-
tion, subsidies from the state budget of the republic and
other income such as interests, installment loans etc.
As far as various objectives financed from the fund
are concerned, there were grants and loans granted to
farms, cooperatives and privately employed farmers for
the construction and maintenance of land drainage fa-
cilities, the construction of irrigation facilities for the
arable land, grassland and other soil fertilization events.
The State fund for culture Pro Slovakia was established
by Act no. 95/1991 Zb." as a purpose fund designated
for supporting cultural development and management
of its assigned resources. Its purpose was to encourage
and support cultural activities, programs and initiatives
of social interest in the SR nationwide and in the local
context.

The fund was created mainly from donations and oth-
er contributions from domestic and foreign legal and
natural persons, but also from the proceeds of the fund
and securities acquired from other entities, from lotter-
ies and other similar games operated by the fund ad-
ministrator. The resources of the fund were also levies
and penalties for unauthorized use or retention of the
resources from fund Pro Slovakia, subsidies from the
state budget, bank loans, fines for damage of cultural
monuments etc.

The State environmental fund of the Slovak Republic
was established by Act no. 128/1991 Zb." for the pur-
pose of centralizing financial resources and their use
for actions related to the creation and protection of the
environment. Part of this fund became the State water
management fund and the Fund of air protection.

The resources of the fund were fines for wastewater dis-
charge and for groundwater extraction, fines imposed
by government bodies responsible for water manage-
ment, fines for air pollution, fines from the authorities
of air protection and nature protection, interests on fi-
nancial resources in accounts of financial institutions
and interests on loans granted by the fund, subsidies



from the state budget, loans of banks and other entities,
incomes from public collections and lotteries, dona-
tions and other contributions etc.

In the past, the fund provided subsidies and grants,
credits and loans intended for financing environmental
actions. In addition, the fund was used for supporting
environmental education actions and disseminating
information on the environment.

The State fund for forest development of the SR was
established by Act no. 131/1991 Zb."* for the purpose
of collecting financial resources for the reproduction
and enhancement of forests, the reduction of the ef-
fects of harmful factors on forest ecology and forest
management.

The resources of the fund were mainly subsidies, in-
come from fines imposed upon legal persons for the
infringement of the law on forest management, pay-
ments from forest’s operators in relation to forest di-
sasters, interests on financial resources in financial in-
stitutions, donations and other contributions, as well as
bank loans.

The State fund for market regulation of the Slovak
Republic in agriculture was established by Act no.
270/1991 Zb.” The fund was established to support
constant adaptation of producers of agricultural prod-
ucts to changes in the food market and its reasonable
balance.

The Fund's resources were mainly subsidies from the
state budget, revenues from the sale of products ob-
tained from state intervention purchases, repayments
of loans, export of products, agreed contributions from
market participants (e.g. for exceeding quotas), inter-
ests on the resources of fund deposited in financial
institutions, revenues from financial penalties of ap-
plicants for unauthorized use or retaining of financial
resources provided by the Fund etc.

The resources of the Fund were intended for state in-
tervention purchases of products, for the costs of trans-
port, storage, treatment, processing and marketing of
products obtained from state intervention purchases,
interests on loans etc.

The State water management fund of the Slovak Re-
public was established by Act no. 318/1991 Zb."*

The Fund’s resources were subsidies from the state
budget for developing investments, as well as other
needs related to the activities of aquaculture facilities,
loans from financial institutions, interests on financial
resources of the Fund, incomes from activities of the
Fund, incomes from penalties imposed upon appli-
cants in the cases when the Fund's resources were not
used under specified conditions, donations and con-
tributions from individuals and legal persons, fees for
groundwater extraction etc.

Financial resources of the Fund could be used for cover-
ing the nominal developing water management struc-
tures, for hydro-geological survey, for minimizing the
consequences of accidents during water management
works and at the facilities caused by natural factors, for
reducing negative economic effects of using limited wa-
ter resources caused by natural factors, accidents, ra-
tionalization measures, for changes in the production
process for customers, for the technology which will be
applied in enterprises of water management etc.

The State health fund was established by Act
n0.193/1992 Z. z."* as a purpose fund which collects
financial resources assigned for the suport and devel-
opment of healthcare.

The fund was created mainly from donations and other
contributions from domestic and foreign legal and nat-
ural persons, from proceeds of public collections and
lotteries, from proceeds of the Fund, from proceeds of
fines for violations of laws that protect natural health
spas, natural healing resources and natural mineral wa-
ter sources, from penalties for unauthorized use or re-
tention of financial resources received from the Fund,
from subsidies from the state budget, from revenues of
the privatization of health facilities etc.

The financial resources of the Fund were used as contri-
butions for financing selected priorities of health pro-
grams and the development of selected fields of health
care and prevention, the construction of selected invest-
ment projects and the purchase of medical equipment,
for activities related to the protection and development
of natural medicinal resources and sources of natural
mineral waters, for the promotion of selected health
problems and health care, as well as for the payment of
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unsecured needs of organizations of the health sector.
The State fund for protection and development of ag-
ricultural land was established by Act no. 307/1992
Zb.**Its purpose was to provide financial resources to
preserve and restore the natural features of agricultural
land and to develop agricultural land in general.

The Fund's resources were mostly charges and fines,
government designated part of the proceeds of the Slo-
vak Land Fund, subsidies from the state budget and
other resources.

The State fund for road management was established
by Act no. 153/1993 Z. z."” Its purpose was to collect fi-
nancial resources and to use them for the construction,
repair and maintenance of roads and highways.

The State fund for road management was created main-
ly by income shares of excise duty on hydrocarbon fuels
and lubricants at 80% per year, income shares of road
tax of 70% per year, economic activities related to activ-
ities of the Fund, subsidies from the state budget, cred-
its and bank loans, contributions etc.

The resources of the Fund were used for the construc-
tion of roads, repair, maintenance and other undertak-
ings connected with the management of highways and
state roads, and other preparatory work to ensure the
activities associated with the construction, repair and
maintenance of highways and state roads, for credits
and loans, for the construction, repair and mainte-
nance of road sections belonging to the municipality
under the contract between the ministry and the mu-
nicipality etc.

The State fund for physical culture was established by
Actno. 264/1993 Z. z.'® The purpose of the Fund was to
collect financial resources and use them for the devel-
opment and support of physical culture.

The resources of the Fund were mostly proceeds from
lotteries, bettings and other similar games designated
for public purposes of physical education and sport,
incomes from public collections, securities acquired
by others, charges and penalties for unauthorized use
or possession of resources of the Fund, donations and
contributions from domestic and foreign legal entities
and individuals, loans from legal entities, interests on
the resources of the Fund deposited in financial institu-
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tions, interests on the resources generated by the Fund,
from other economic activities of the Fund, as well as
subsidies from the state budget.

The resources of the Fund were used to support select-
ed projects of material and technical base of sport and
physical education facilities and equipment, construc-
tion, maintenance, renovation, modernization and re-
construction of sport and physical education facilities
and equipment, to support talented youths in the field
of physical culture, to promote the Slovakian national
teams in all sport disciplines and age groups, to support
our Olympic movement, to support the fight against
doping, to support top sports in Slovakia etc.

The State support fund for agriculture and food of the
Slovak Republic was established by Act no. 40/1994 Z.
z."”as a state purpose fund designated for the support of
developing programs in agriculture and food industry
and the development of the land market.

The Fund’s resources were mainly composed of the rev-
enue amounting to 50% of the total from the privatiza-
tion of state enterprises covered by the fund manager
from the National Property Fund and the Slovak Land
Fund, proceeds from the liquidation of state enterprises
covered by the fund manager, the share of the rent for
the lease of land administered by the Slovak Land Fund
in the amount designated in the budget of the Slovak
Land Fund for the given financial year, bank credits
and loans, installment loans granted from the Fund,
interests on loans granted by the Fund and interests
on financial resources deposited in a financial institu-
tion, fines and penalties imposed on the applicant for
breaching the conditions laid down by the Fund or for
the unauthorized retention of the Fund’s resources, ex-
ternal loans and other forms of foreign aid, donations
and contributions from legal and natural persons, as
well as subsidies from the state budget.

The main objective of using the Fund’s resources was
to support transformation, restructuring and privat-
ization of agriculture and food, dynamization of the
creation of resources, labor productivity growth and
increasing efficiency of capital goods in agriculture
and food production, to increase competitiveness of
production and export performance of agriculture and



food and to promote regional development programs
for agriculture and food industry.

The first fund from the above mentioned scheme of
state purpose funds to be repealed in 1992 was the State
fund for soil fertilization.?

In 2001, there was a substantial reduction in state pur-
pose funds. The State fund of market regulation of the
Slovak Republic in agriculture®! was the first one to be
abolished, and, subsequently, all the remaining nine
state purpose funds were repealed by the law on the
abolition of certain state funds.?? The reason for the ab-
olition of these funds was to enable swift recovery of
the entire public finance sector, especially regarding the
increased responsibility of the state for public deficit.
As a result, nowadays only three state purpose funds
(presented in the previous section) have remained in
Slovakia.

Summary

In this paper the author deals with problems of imple-
mentation and use of state purpose funds in Slovakia.
The author emphasizes that the system of state purpose
funds currently represents the second center of financ-
ing of state needs in the Slovak Republic.
In the next section of the paper, the author reflects on
whether the creation of financial funds existing out-
side the state budget does not lead to atomization of
public finance.
While elaborating on the nature of state purpose funds,
the author draws the readers’ attention to the fact that
these funds represent a separate entity in Slovakia, rel-
atively independent from the state budget, and that
they are intended to finance specific tasks beyond the
state-budgetary resources. According to the author,
their application is possible in the cases where:

1. there is a possibility to define a certain portion

of financial resources targeted for use without a

withdrawal of their purpose,

2. there is an option to limit the scope of financed

tasks by the amount of own financial resources of

the relevant special purpose fund,

3. there is a need for more flexible and more opera-

tional financing of specific tasks.
In the next two sections, the author analyzes the cur-
rent legal situation of state purpose funds and presents
a brief outline of the development of their system in
Slovakia.

! See: Markovd, H.: In: Bakes, Karfikovd, Kotdb, Markovd a kol.: Financial law, 6.
edition, C.H.Beck, Prague, 2012, p.118.

2See art. 58 par. 3 of the Constitution of the Slovak Republic (iistavny zdkon
¢.460/1992 Zb. v zneni neskorsich predpisov).

3 Zdkon ¢.523/2004 Z. z. o rozpoctovych pravidlich verejnej sprdavy a o zmene a
doplneni niektorych zdkonov

v zneni neskorsich predpisov.

4 Zdkon ¢.238/2006 Z. z. o Ndrodnom jadrovom fonde na vyradovanie jadrovych
zariadeni a na nakladanie s vyhoretym jadrovym palivom a rddioaktivnymi
odpadmi (zédkon o jadrovom fonde) a o zmene a doplneni niektorych zdkonov v zneni
neskorsich predpisov.

S Zikon €.607/2003 Z. z. o Stdtnom fonde rozvoja byvania v zneni neskorsich predp-
isov.

¢ Zdkon ¢.587/2004 Z. z. o Environmentdlnom fonde a o zmene a doplneni niektorych
zdkonov v zneni neskorsich predpisov.

7 See more: Slovinsky, A. a kol.: Basics od czecho-slovak financial law, UK, Bratislava,
1992, p.53.

8 Art.11 par.6 of vistavného zdkona ¢.143/1968 Zb. o Ceskoslovenskej federdcii v zneni
neskorsich predpisov.

® Zdkon ¢.179/1969 Zb. o Stdtnom fonde na ziirodnenie pody v zneni neskorsieho
predpisu.

10 Zdkon ¢.95/1991 Zb. o Stdtnom fonde kultiiry Pro Slovakia v zneni neskorsich
predpisov.

1 Zdkon ¢.128/1991 Zb. o Stdtnom fonde Zivotného prostredia Slovenskej republiky v
zneni neskorsich predpisov.

12 Zdkon &131/1991 Zb. o Stdtnom fonde zveladovania lesa Slovenskej republiky v
zneni neskorsich predpisov.

13 Zdkon &.270/1991 Zb. o Stdtnom fonde trhovej reguldcie Slovenskej republiky v
polnohospoddrstve v zneni neskorsich predpisov.

14 Zdkon ¢.318/1991 Zb. o Statnom vodohospoddrskom fonde Slovenskej republiky v
zneni neskorsich predpisov.

15 Zdkon &193/1992 Z. z. o Stdtnom fonde zdravia v zneni neskorsieho predpisu.

16 Zdkon ¢.307/1992 Zb. o ochrane polnohospoddrskeho podneho fondu v zneni
neskorsich predpisov.

V7 Zdkon ¢153/1993 Z. z. o Stdtnom fonde cestného hospoddrstva v zneni neskorsich
predpisov.

18 Zdkon ¢.264/1993 Z. z. o Stdtnom fonde telesnej kulttiry.

v Zdkon ¢40/1994 Z. z. o Stdtnom podpornom fonde pédohospoddrstva a potra-
vindrstva v zneni neskorsich predpisov.

 Fund was repealed by law n.307/1992 Zb. o ochrane polnohospoddrskeho podneho
fondu v zneni neskorsich predpisov. Unused financial resources of fund were trans-
ferred to the State fund for the protection and improvement of agricultural land.

2! Repealed by zdkon ¢.491/2001 Z. z. o organizovani trhu s vybranymi polnohos-
poddrskymi vyrobkami v zneni neskorsich predpisov.

2 Zdkon ¢.553/2001 Z. z. o zruseni niektorych Stdtnych fondov, o niektorych opatre-
niach suvisiacich s ich zruSenim a o zmene a doplneni niektorych zdkonov v zneni
neskorsieho predpisu.

21



Questions to

Damian Czudek PhD and Michal Koziel PhD

Why did you decide on a joint doctorate Faculties
of Law of the University in Brno and the University
of Bialystok?

Damian Czudek: Decisions, and even the possibility
of cotulelle and obtaining double degree there has
not been from the beginning. However both de-
partments (Faculty of Law, University of Bialystok
and the Faculty of Law, Masaryk University) agilely
cooperate for a long time dealing with financial law
and taxation. The idea of dual leadership of doctoral
thesis and its common defense was a result of this
collaboration and wish of its extension to the field
of doctoral studies. Subsequently, relevant contracts
which means compliance of requirements of both
legal systems were signed.

Mifchat Koziet: With regard to my origin (knowl-
edge of Czech and Polish language), dissertation
topic (Tax process / Procedura podatkowa) and
key used method - comparison of Polish and
Czech facts, this opportunity was basically tai-
lor-made for me and it would be unwise to do
not take this chance. The possibility of closer
and closer cooperation and adequate consulta-
tion with recognized experts attracted me. Great
thank you goes to my trainers doc. Mrkyvka
(Masaryk University) and prof. Etel (Uniwersytet
w Bialymstoku). This opportunity was built on
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their long friendship and cooperation. They were
the creators of the idea of cotutelle).

What was the cooperation between universities?

Damian Czudek: With my colleague Koziel, who sub-
sequently joined the study under the dual leadership,
we realized the cooperation especially in the form
of consultations, either individually with trainers or
other experts - theoreticians and practitioners, or
through participation in conferences, seminars and
workshops, or in the context of discussions and other
contributions. The joint projects are still ongoing.

Mifchat Koziel: Personal experience of partici-
pation in international conferences and coop-
eration in their organization were the stimuli
for the establishment of civic association Centre
Prawa Polskiego / Center of Polish law (www.
centrumpp.org) as a platform for expansion of
international scientific cooperation at the level of
doctoral and master’s degree students and young
scientists in the wider area of Visegrad. Thanks
to an active and friendly student community at
the Law Faculty of the University of Bialystok and
initiation of prof. Etel we established cooperation,
jointly implemented several research projects and
had the opportunity to exchange views, experi-
ences, materials and establish friendships.

Annual Center Review ‘14



Tax Procedure
- Formalized acts with a focus on delivery

Damian Czudek, PhD - Assistant Professor at Department
of Law, Faculty of Economics, VSB - Technical University
of Ostrava, graduate of doctoral studies at the Department
of Financial Law and Economics at Faculty of Law, Ma-
saryk University and the Department of Tax Law at the
Faculty of Law, University of Bialystok. He deals with fi-
nancial law and legal comparatistics (chairman of Prawa
Polskeigo Center / Center of Polish law). He is specialized
in issues of taxation, tax process, public administration,
public control and computerization in public sector.

Supervisors:
doc. JUDr. Petr Mrkyvka, Ph.D.,
prof. zw. dr. hab. Leonard Etel,
Readers:
doc. JUDr. Radim Bohdc, Ph.D.,
prof. zw. dr. hab. Jadwiga Gluminska-Pawlic,

Annotation

The dissertation thesis deals with analyzing and compar-
ing of tax legislation process in the Czech Republic and
Poland and its place in the legal system. The first part of
the dissertation thesis defines basic terminology and dif-
ferent views on the issue of tax process and of legal re-
spectively financial-legal relationship, focusing on force
of non-compliance of form certified by law. The basic
aim of the work is evaluation of the current state of the
delivery particularly in the tax process in both coun-
tries. Comparison with delivery in the framework of the
Administrative Code, respectively Kodeks postepowan-
ia administracyjnego and delivery in other procedural
provision will not be omitted. With regard to the ongo-
ing computerization of the public administration in the
Czech Republic and Poland, the author is interested also

in new opportunities and trends in delivery and commu-
nication between entities.

Resume

Delivery is one of the main institutes of procedural law with
major importance for all branches of law and to ensure the
procedural rights of the parties and realization of substan-
tive rules. There is not one standard norm on delivery, but a
kind of legal norms that are relate to it.

It is therefore a mean of communication vested to public au-
thorities in order to inform involved persons about key legal
matters. The aim of the delivery is to make documents sent
by public authorities received to their recipients.

Nowadays, there are computers in all areas of our lives, and
this dissertation thesis is written in an electronic form and
shall be electronically inserted into the designated system - a
database by appropriate person, at a specified date, and has
predetermined effects. In this case of course it is an opposite
procedure.

Computerization, however, has also affected the public ad-
ministration and communication with citizens. It is also
definitely one of the manifestations of the so-called “good
governance’, because of it's undoubtedly dues: to speed up
, make openness and awareness of the citizens with better
access to public administration.

The main goal of this dissertation thesis is to evaluate the
current status of delivery as a legal institute in both surveyed
countries (Czech Republic and Poland). It is based on the
analysis of the legal and actual status and subsequently for-
mulates recommendations for changes in this institute, par-
ticularly with regard to its efficiency, economic performance
of the individual methods, anti-avoidance, user friendliness,
and not least with regard to the clarity and the current frag-
mentation of treatment delivery as around the legal system.
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These are my working hypothesis:

Hypothesis no. 1

Filling the delivery rules is an obligatory condition of delivery.

Although institute of delivery is very strictly and formally
regulated, with regard to the effects created by receipt, it
must unfortunately conclude that the fulfillment of the rules
for delivery in itself is not an obligatory condition for deliv-
ery. But it is a necessary condition for accession of the fiction
of delivery. It can be said here that although the Czech Re-
public has the principle of priority in electronic form and in
accordance with the principle of legitimate expectations and
predictability, and also in connection with the afore-men-
tioned principles of good governance, a delivery in inaccu-
rate form should be invalid. But in the case the document
is delivered “in paper” instead of electronic the delivery is
valid with regard to physical access to the document and
the principle of substantive law. Although the state provides
many formal obligations for citizens the state is sometimes
not obliged to fulfill the form strictly.

In Poland, the situation is somewhat different because prior-
ity form is not defined. The authority may therefore choose
the method of delivery, and deliver anywhere, although
opinions vary regarding to priority of the form and those
who are delivered.

Hypothesis no. 2

Unification of delivery conditions in procedural law is not only
possible, but also beneficial.

With regard to the results of the analysis of rules governing
the delivery in key processes in the Czech Republic and Po-
land and the question can be stated that unification is not
only possible, but also beneficial, and it slowly takes place
in both countries. With regard to advanced e-government,
and in particular introduction of data boxes mandatory for
public authorities and many entities, namely for legal enti-
ties and as lawyers, notaries, bankruptcy trustees, executors,
i.e. those who comes into frequent contact with authorities
coming from the professional point of view.

This method has become essentially universal and main-
ly preferred over other methods of delivery. In connection
with this, it had also to be uniform period for the imposition
of fiction and introduction of the compulsory delivery ad-
dress, which is also associated with computerization, partic-
ularly with the launch of public registers.
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In Poland, there was also a certain unification and develop-
ment of e - government, where the key electronic informa-
tion and communication channel of public administration
public is portal - ePuap. Unlike our legislation it is a vol-
untary agent for delivery and even if the taxpayer agree or
upon his request.

Regarding the content point of view, the modifications in all
three investigated processes are substantially the same, re-
spectively the foundation is the same and with moderately
specifics of the area. Of course, the closer is the legislation
of tax and administrative process, because its proximity and
shared history; largest specifics are in the civil process. But
the legislation of these three processes do not conflict, on the
contrary, they can be was supplemented to formulate one
codex on delivery which should of course include electronic
forms, i.e. the law on electronic legal actions and authorized
conversion of documents.

In Poland the situation is very similar. If we compare the le-
gal provisions of the delivery in Ordynacji podatkowej and
Kodeksie postepowania administracyjnego they are basi-
cally word for word identical. Larger differences and speci-
ficities includes the provisions of Polish civil procedure, but
again methods of delivery as well as the effects do not differ
so much that they cannot be unified.

Hypothesis no. 3

Norms governing the service are inherently “hybrid”. Depend-
ing on the perspective, these norms can be regarded bothly as
substantive or procedural provisions.

Regarding to the point of view, respectively the evaluation
criteria, norms governing the delivery can be considered es-
pecially in the ongoing process and other activities of public
authorities as procedural institute serving to protect the con-
stitutional rights and to ensure compliance of obligations of
the parties, and on the other hand these norms have sub-
stantive features, particularly with regard to content that can
have. They can have a fundamental substantive implications
for the legal status of the addressee.

The problem of tax administration efficiency is necessarily
related to the way of public administration financing, and
also with the concept of responsibility for its performance.
Therefore, in view of above, this quote of Ronald Reagan
closes my dissertation thesis: ,,Government is like a baby. An
alimentary canal with a big appetite at one end and no re-
sponsibility at the other”.



Michal Koziet, PhD, Faculty of Law, Masaryk University, Czech Republic

Constitutional aspects of public
debt limitation in European Union

countries (dissertation thesis)

of rules of limitation are currently among the

main topics in the European Union and its
Member States. The original role of public debt as an
instrument for the elimination of economic fluctua-
tions has been recently shifted to a significant degree
in favor of indebtedness in the period of recession, as
well as in the period of growth.

Public debt, its amount and implementation

The aim of the modern states and also of the Europe-
an Union is to reduce the amount of public debt to a
tolerable level by restrictive measures to consolidate
public finances. While life in debt is easy, repayment
of debt is more difficult. The government always
comments enthusiastically on any economic growth
in the order of tenths of a percent, but nobody ad-
dresses the maintenance of public debt and its repay-
ment in the order of percent of GDP per year. Deficit
financing has recently become a trend, and govern-
ments do not seek to balance the budget, but they
consider that it is a huge success when budget deficit
falls below 3% of GDP, which leads to the fact that
public debt grows. The reasons for the current high
levels of public debt in most states are to be found
especially in the history. Irresponsible management
of public funds in connection with the transforma-
tion of centrally planned economies was the result of

the fact, even in times of surplus, that legislatures ap-
prove deficit budgets and deficits grew further when
economic situation in the world deteriorated.

The European legislators discovered that the only
way to stabilize public finances and forcing Member
States to conduct responsible management is to es-
tablish rules limiting public indebtedness at a consti-
tutional level. Each Member State has handled it in its
own way. Some have not started to implement those
rules yet, others have had similar provisions in their
constitutions for many years. Over time, a number of
basic rules have been identified. These rules should
lead to a reduction in the public debt by capturing
the institutional level. The institutional level has been
chosen so that these rules could have specific legal
force and thereby importance.

While examining the issue many specific problems
arose which have to be solved, e.g. definition of pub-
lic debt, calculation of government debt, the cost
of public debt management, liability, constitutional
rules, the differences in the surveyed countries or
impact of the European Union law. They have been
gradually addressed in chapter 2. All these problems
proclaim one basic finding - something is happening.
The issue of public debt and the rules limiting public
debt are in the field of interest of both the public au-
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thorities and the public, and this should be perceived
in a positive way. Of course, if they are introduced
rules limiting public debt, and these rules are ineffec-
tive for various reasons, then something is wrong. But
on the other hand, when there are no rules, there is a
possibility of arbitrariness of executive and legislative
power, which is neither restricted nor responsible.
Therefore, none of the rules at the constitutional level
in the surveyed countries were found to be perfect.

Based on a detailed analysis carried out in chapter 3
in all four Visegrad countries, it was found that the
most effective constitutional rule that could be rec-
ommended to the Czech Constituent Assembly, is the
debt rule (with respect to the current ratio of public
debt to GDP). The established rule would, however,
not be restricted to the establishment of a fixed limit
of 60% or 50% of GDP, but should gradually reduce
this limit so that in the end, the public debt could
be repaid. To enhance the efficiency of debt rules, it
would be appropriate to introduce additional rules
(balanced budget rule, expenditure rule, or revenue
rule), but that would take into account also modern
trends in this area and would be capable of reacting
to unexpected events in the form of economic reces-
sion, natural disaster or, God forbid, war.

It appears that the introduction of independent fiscal
institutions is also necessary (but not within already
existing ones, such as the Czech National Bank, but
brand new ones), which would take over budgetary
responsibility in the state and, therefore, they should
have adequate powers. But it is important that the
Government ought to set the objective aiming at
gradual reduction of the public debt leading to its
total elimination, rather than just slowing its growth
down, and just introducing rules limiting public
debt at a constitutional level should help. Rules at the
European level, which were described in chapter 4
should be helpful.

The main objective of this work was to investigate
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and formulate basic constitutional rules by which
the selected EU Member States (Czech Republic, Po-
land, Hungary, Slovakia) and the European Union as
a whole achieve public debt limitation, as well as to
assess the current situation in this area in a critical
manner and propose changes pro futuro.

With respect to the main objective, the following
working hypotheses have been defined:

Hypothesis no. 1:
Limiting public debt by constitutional rules is nec-
essary.

Based on the results of the analysis in the surveyed
countries, it is possible to state that current public
debt limitation by constitutional rules appears to be
the most effective form of implementing the rules
mentioned. In all of the four surveyed countries,
change or introduction of new constitutional rules
requires a special procedure (qualified majority rule,
etc.), which gives the adopted provisions a higher
degree of stability and long-term effect. These two
properties are necessary for the effective functioning
of the rules limiting public indebtedness, because,
given the current level of public debt, its reduction is
a matter of years, not a single election period. Prob-
ably, it might take decades to reduce the amount of
debt to an acceptable level, and it is guaranteed more
by the institutional level than by the legal one.

It is partly possible to negate the hypothesis that the
rules for the reduction of public debt introduced by
European laws are sufficient, but the relation be-
tween the secondary law of the European Union and
the constitutional order of the Member State has not
even been clarified yet. Furthermore, the European
Union may sometimes appear toothless and careless
in enforcing the obligations and constraints. Thus, a
higher degree of stability is guaranteed by national
instruments.



Hypothesis no. 2:

Legal regulation of limiting public debt in the Czech
Republic is insufficient as compared to other states of
Visegrad Group.

This hypothesis can be clearly confirmed. While the
legal systems of Poland, Hungary and Slovakia con-
tain provisions restricting public indebtedness at the
constitutional and statutory level, in the case of the
Czech Republic, there is a clear deficit in this area.
What is missing is any rule at the constitutional lev-
el, particularly debt rule, that limits the amount of
debt in relation to GDP. At the legal level, there is a
minimum of relevant rules (multi-annual planning,
among others). The conclusions would be certainly
different if the draft of constitutional law on fiscal
responsibility and implementing laws had been ap-
proved last year, but it did not happen. It is also de-
sirable that there should be a degree of constitution-
alisation of financial law in the Czech Republic that
would ensure the sustainability of public finances.

Hypothesis no. 3:

By limiting public debt at the legal system level, the
intended purpose is not achieved and it may result in
circumvention of the rules.

This hypothesis was partially confirmed. In most
surveyed countries the constitutional rules limiting
public debt materialized in the form of legal provi-
sions and the implementation of constitutional rules.
Many of the basic rules limiting public debt in these
countries were reflected in the constitutions, but, e.g.
in Poland, the legislature went much further when
discussing restrictive rules than the framers of the
constitution, introducing debt thresholds that the
constitutional framers anticipated. This, however,
led to further problems associated particularly with
the gradual disappearance of statutory provisions or
their replacement by other provisions. The change in
the law is not difficult to ensure for the ruling coali-
tion, but in the event of a constitutional majority it

has created a bigger problem. The government may
abuse its majority in the parliament to alter or cancel
the rules enshrined in the law , and that does not help
in achieving the originally intended purpose. On
the other hand, neither the excessive constitutional
regulation is a positive step, as it limits the rules of
political competition; nor at the same time there is a
need for more frequent changes in response to future
developments.

Partial negation of this hypothesis stems from the
awareness that even the limitation of public debt at
the constitutional level does not guarantee that these
rules will fulfill the intended purpose. Firstly, it may
happen that the government has also a constitutional
majority (as it is currently the case in Hungary), and
secondly, even if constitutional rules at issue are a pri-
ority, their meaning and conceptualization may not
be precise enough. Not even the best rules enshrined
at the constitutional level will deliver the intended
purpose if they are circumvented (e.g. through the
escape clause).

Hypothesis no. 4:

The role of the European Union in reducing public debt
and establishing constitutional rules limiting public
debt are essential.

Throughout the entire paper I have emphasised the
fact that the European Union is the common de-
nominator of all the introduced rules limiting public
indebtedness. The European Union has been grad-
ually assuming the role of the monitor of budgetary
discipline in the member states, as it is aware of the
dire consequences that the high public debt and high
deficits may have.

The rules have already been at the European level for
more than 20 years, and during that time they have
undergone major developments. Especially recently,
it has been noticed that they have significant influ-
ence on national legislation regarding the implemen-
tation of rules limiting public debt. This refers essen-

27



tially to a debt rule, balanced budgets, expenditure
rules and income regulations. The recent trend has
been towards the gradual improvement so that they
could respond smoothly to economic cycles, and also
ensure their organizational security in the form of in-
dependent authorities at the national level.

Through its directives, the European Union is trying
to unify various systems of national rules in order
to guarantee the minimum standard (including the
establishment of constitutional rules). Recently, the
EU has added a new method - an international treaty
(Treaty on Stability, Coordination and Governance
in the Economic and Monetary Union) ratified by
the Member States to introduce additional rules lim-
iting public debt.

The introduction of rules limiting public debt to a
constitutional level also has its disadvantages. In
view of the fact that there is a blending of econom-
ics and law, the rights to the application of restric-
tive provisions of macroeconomic variables might
be exercised. However, it is within the power of con-
temporary governments to predict accurately which
direction economic development will take, as these
values have major impact on the calculation of the
ratio of public debt to gross domestic product, as well
as on the potential implementation of sanctions. The
rules limiting public debt also have to allow for unex-
pected changes.

The Member States of the European Union, but also
the European Union itself, in the last few years have
made significant steps to stabilize public financ-
es. These steps are not perfect and flawless, but it is
necessary to evaluate particular efforts in a positive
way, as they introduced important changes. This is
particularly evident in the example of Visegrad coun-
tries surveyed - Poland, Hungary, Slovakia and the
Czech Republic, which obediently, albeit sometimes
with difficulty, try to consolidate public finances by
reducing public deficit and public debt. The rules ad-
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opted in each country to a constitutional and statu-
tory levels, as well as the EU rules having supremacy
over them, should help to achieve this objective. The
Czech Republic is, unfortunately, the final state of the
four, which lacks at least basic national rules limiting

public debt.

It is currently too early to assess whether the effective
solutions will be adopted. Everything depends on the
economic development of a given country. It would
be presumptuous to state that the introduction of the
abovementioned solutions would change the situa-
tion in public finances magically for the better, but
it would not. Yet, even perfect rules at constitutional
and legal level will not be able to improve the current
status quo without being applied properly and re-
spected with no exceptions. Improving the selection
of mandatory payments to the public budget on the
revenue side and the management of public funds
are the issues associated with this problem, without
which the correction of public finances cannot be ac-
complished. Even if it is at least the result of the intro-
duced rules limiting public debt, it will be possible to
assess their impact as at least positive.

Since legal systems continue to evolve, this disser-
tation will never be complete and perfect. Always a
new fact a new piece of knowledge or newly-estab-
lished rule may appear and completely modify the
way the problem is perceived. In conclusion, I would
like to paraphrase a quote of Assaeuse Lucius Seneca,
who once said that “the time will come when our de-
scendants will be amazed that we did not know things
so obvious.” Even in this case, I believe that the time
will come when the next generation will be shaking
their heads in disbelief looking at the groundbreak-
ing solutions that are now applied in order to reduce
public indebtedness, because it will be clear that these
solutions are not at all perfect. However, we need to
start somewhere, and for starters, I consider the solu-
tions adopted currently to be sufficient, being aware
that their success will be examined in the future.
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Information on
Public Finance in the Czech Law,

Transparency and Free Licences

Introduction

r'l I I"he aim of this article is to outline the legal reg-
ulations on the transparency of public finance
and to illustrate one of the specific areas suitable

for publishing the public sector information using free

licences.! The article is based on existing publications
on public budgets, financial law; it also incorporates

a relatively less frequently discussed area of financial

transparency in legal regulations. In constitutional law

or political science papers, transparency is considered
to be an important instrument of constitutional law,
whereas financial law often omits this area.

Free licences are pre-drafted semi-contracts which
allow content creators to licence intellectual proper-
ty rights to any entity who downloads data online or
uses any other distribution channel. They are practi-
cally based on the non-formalist approach allowing
people to freely share and distribute content under
certain limitations which are specified in the licence
(there are both unlimited and limited free licences).
The aim of this article is to discuss the basic issues of
creating, processing and publishing public sector in-
formation by public agencies. Processing the data is
one of main concerns of public agencies in a knowl-
edge-based society.

This article contains a substantial question: “Should
the distribution of Public Sector Information be paid
or free?” It may be transformed into the following hy-
pothesis: “Public Sector Information should be pub-
lished using a free licence of some type, at least in some
situations.” I will confirm or disprove this hypothesis
by analyzing legal regulations in the Czech Republic
in the context of the European Union regulations.

I will start by discussing the transformation of soci-
eties in Central and Eastern Europe and the role of
transparency in the process. The continuation will be
aimed at transparency in public finance and financial
law in selected contemporary texts. The second part
of the article will involve the area of public goods
and public sector information. The article will fin-
ish by comparing paid licences and free licences. In
the last part, the response to the specified hypothesis
will be found.

Transformation of Society
and Transparency in Public Finance

In its articles or books, the theory of public finance
usually does not discuss transparency issues and
leaves this matter either to administrative law or to
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ICT law. On the contrary, in social sciences, transpar-
ency is considered an important part of democracy.
According to Karklins, achieving full transparency is
one of the basic issues of post-communist transfor-
mation.? The risk against which the information may
function is the misuse of public power which can lead
to the so-called state capture. In such conditions, the
effectiveness of public finance may be reduced. As it
has been pointed out by Shleifer and Treisman,’ cor-
ruption and similar actions in the society have been a
great issue in all post-communist countries. Transpar-
ency has been considered as one of the instruments
for anti-corruption fight.

It is substantial to emphasize that the principle of
transparency may have similar roots as the principle
of publicity that is mentioned regarding validity of le-
gal norms.*

The main role of transparency in the society is to al-
low constitutional control by the general public. There
are several authors stating that transparency is one of
the democratic requirements. One of the authors who
mentioned this connection in the past was Mrkyvka.®
He emphasized the fact that the lack of transparen-
cy may in some cases simplify the misuse of power,
which proves to be a correct assumption.

The principle of transparency has been mentioned in
several financial law texts as one of the principles in
public fund management, for example by Piotrows-
ka-Marczak.® Other principles of public funds man-
agement mentioned by her are effective allocation,
avoidance of expenditure and task duplication along
with the consolidation of public expenditures. Public
Funds Management itself involves reasonable amount
of information provided to all entities involved. Al-
though it may not be visible at first sight, in some cas-
es the information duties for specific sovereign wealth
funds’ are required by the law.

The public sector is an important tool of fulfilling state
goals. When we focus on one specific Czech Republic’s
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regulation on Public Sector Information, it is based on
the Free Access to Information Act no. 106/1999 Sb. as
amended. This act covers both free access to PSI and
PSI re-use by enterprises and their customers. The Act
stipulates in § 4 that the obliged public bodies have a
duty to disclose or publish information in the regime
of access.® It also covers the re-use of public sector in-
formation which is substantially different from simple
access to PSIL.

Transparency has more levels - the first level, access to
PSI, makes information available for the general pub-
lic as it is. It is the main level of current transformation
in Central European countries. But the development
continues and the society slowly starts to use the sec-
ond level of transparency, transparency in PSI re-use,
which is closely connected with making information
available for enterprises to create secondary informa-
tion sources with added value for their customers.’
Open governance is a specific issue but it is involved
in building the financial system of the state. The lack
of transparency in the public sector may distort the
functioning of the economy. The partial phenomena
which may appear due to the lack of transparency
cause a conflict of interests. This conflict may lead to
non-effective decisions in the public sector practice or
to a misuse of public funds."

Although the European regulatory framework does
not state this relation explicitly, the foundations of
the transparency rules in EU member states’ public
finance usually stand on the constitutional law regula-
tions. But as it was visible in the previous discussion,
constitutional law is just one direction of the argu-
mentation which we may face.

Another possible argument is the necessity of trans-
parency for full effectiveness of public finance. This
causal nexus is based on the necessity of full infor-
mation for the maximum output in the economy.
Although achieving the maximum output is a theo-
retical concept in alignment with the perfect compe-
tition, real economies and legal regulations are trying



to get as close as possible to the perfect competition
and to the optimum economy. The existing imperfect-
ness in the economy has been one of reasons used for
inventing theories which involve imperfect markets."!

Public Sector Information
and Public Goods

The definition of public sector body having a duty
to make the PSI accessible according to § 2 Act
No0.106/1999 Sb., on Free Access to Information as
amended, is derived from the public procurement
directives no. 92/50/EEC as amended, 93/36/EEC as
amended, 93/37/EEC as amended and 98/4/EC as
amended. The Czech literature on the topic includes
mainly books by Kuzilek which describe free access to
information in the Czech Republic. Kuzilek does not
discuss trading the PSI on the re-use market."
Information is a substantial part of the public sector
in an information society, part of this information is
produced by the public sector.”® As we may have seen
in the past few years, the PSI market has rather been
growing despite the lack of attention from the pub-
lic administration, mainly until 2012. In 2012, the
government joined the Open Government Initiative
and outlined the necessary steps in order to facilitate
the opening of the public sector and creating larger
amounts of Open Data."

The back link is present there - free access to Public
finance is based on fulfilling the status of a entity ob-
taining public resources (“vefejné prostiedky”) ac-
cording to § 8b Free Access to Information Act. This
provision has been introduced to the act by the parlia-
mentary deputy’s legislative proposal which has been
passed without any link to any open long-term strate-
gy. This provision is now observed by the general pub-
lic as a correct regulation allowing their supervision
over public financing. Currently, this provision is very
often used by the media and by non-governmental
organizations for obtaining information on financing
from public sources. When the information regards
corporations, there is no reason not to disclose the

information to the public. When the information re-
gards natural persons, there are limitations imposed
by the Data Protection Act (in the Czech Republic the
Act no. 101/2000 Sb. as amended)."

As it has been decided by the Czech Supreme Admin-
istrative Court, every entity has the right to obtain
Public Sector Information on public funding provid-
ed to private persons (under the specific circumstanc-
es mentioned in the decision). The caveat is that the
entities who obtain the data including wages are not
directly entitled to use it in any way which may in-
volve further processing and aggregation of this data
(he or she may do so in general but is fully liable for
processing and aggregation of this data, which ex-
ceeds reasonable use, without explicit consent of its
respective owners).'¢

One caveat connected with ensuring transparency of
the sector is complete separation of budgetary regula-
tions from regulations concerning free access to infor-
mation (both areas are regulated by completely differ-
ent acts having no direct link from budgetary acts to
free access act).

Moreover, agencies do not have proper motivation to
publish the data online for free.

The limits of processing personal data, PSI, which is
also covered by personal data protection, may be lim-
ited in its further processing.

Public Goods include the goods which may be con-
sumed by all entities - it is both non-excludable and
non-rivalrous, anybody may consume this good.
Public goods include public health, homeland secu-
rity, state defense, fire protection, public lights, pub-
lic roads etc. There are certain public goods which
are partially excludable or partially rivalrous. They
may also be theoretically non-excludable but in real
life their consumption is limited by real capacity (e.g.
teaching in schools).

Public Sector Information is distributed in two legal

regimes, Access to PSI and PSI re-use. In the access
regime information is provided as is without the need
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for further processing, whereas in re-use data process-
ing is expected. The freely available information is a
sort of public good because it may be read, used, mul-
tiplied and transformed substantially (unless there is a
special limit, e.g. space and time constraint or specific
limitation by intellectual property rights).

There is one question connected with this topic -
should the distribution of Public Sector Information
be paid or free? There is probably a basic standard
of public goods which should be upheld by the state.
The PSI provided for free has the form of a public
good and therefore (regarding the aforementioned
legal regulations and theories) should be in some ex-
tent provided for all enterprises in the re-use regime,
which confirms the hypothesis put forward in the in-
troduction. The same conclusion is also supported by
Art. 3 part 1 Directive 2003/98/EC on the re-use of
public sector information as amended and Art. 1 part
3 of its amendment Directive 2013/37/EU." The lat-
est amended version of the directive is currently being
implemented into the Czech law and is expected to be
implemented during 2015.

There have been some situations in the past regarding
historical contracts concluded by the public admin-
istration.'”® An important example is the Information
System of Public Transportation Timetables. This
system is filled by the data from public transporta-
tion operators, it is collected by the private company
CHAPS, spol.s r.o. which transforms the data into a
database for the IDOS system that serves the general
public in terms of providing timetable search results,
ticket reservations and other related services. In this
context, the private company is a public body per se
which has a duty to provide the data (with a refund)."”
Historically, the contract with this company was ben-
eficial to the state because the every-day data process-
ing generated no costs for the state but the company
was unwilling to provide the data for re-use due to
economic reasons (which may be clear from the pri-
vate viewpoint).

A separate area of transparency is the register of pub-
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lic procurement which is currently being prepared in
the Czech Republic. The Czech ministries and other
agencies sometimes publish their contracts and data
included therein. In some cases the contracts were not
disclosed and there may be reasonable doubts about
the efficiency and economy of specific contracts.
Within the past few years, the process of renewing the
public procurement contracts has been very intense
and thousands of contracts were terminated. There
are still numerous contracts remaining.

Charges versus Free Licences

The basis of information society depends on informa-
tion in both public and private sectors. It facilitates
trading goods and the provision of services on the
market while allowing better decisions on preferences
(presumably). As it has been mentioned earlier, there
are some reasons why to publish the PSI for free. And
there are more methods of publishing PSI or making
them available. One of these methods, free licences,
may be used by public agencies for publishing the PSI.
The basic issues of this use will be described later on
in this article.

According to the economic definition of public
goods,” the information may be a public good be-
cause it may be consumed (read, processed, re-writ-
ten, copied etc.) by any person without limiting other
persons. In order for the information to be a public
good it also has to be provided for free. When it is
provided at a charge, it is only a partially public good
or a private good.

Charges are limited by Art. 6 Re-use Directive to the
accountable costs. They include costs of collecting,
the costs of production and reproduction (we may
call them costs of data processing as a whole). The last
charge available involves costs of disseminating docu-
ments. All these costs may include both costs of data
processing that would happen even if there had been
no request for specific items of information and costs
which have been specific for the request. The first type
of costs is the one which should probably be funded



by the state, whereas the second type may be paid by
private entities and therefore charged.

These charges are also a type of public income cover-
ing the expenditures which may arise while ensuring
transparency of the public sector. The problem with
PSI is that the income from PSI disclosure is usual-
ly smaller than the costs. On the contrary, there have
been some cases of telic charges which are imposed
in order to prevent the entities from requesting the
information.

One of the important alternatives to charging the pub-
lic or enterprises is using free licences. Free licences
are very simple to conclude and there are no public
expenditures on drafting a specific licence on PSI be-
cause it is provided for free. The process of publish-
ing the data involves the selection of an existing free
licence and linking it on the Public agency’s website
along with the published data.

Licence is not required when PSI content involves
only numbers and simple information or any other
information of non-copyright nature. On the con-
trary, statutory licence or contractual licence (may be
in a form of free license) is required for legal use when
copyrighted PSI content is provided. When the state
makes PSI accessible using free licences, it safeguards
transparency to a greater degree than in a normal sit-
uation of simply making PSI accessible.

The extent to which the state makes the PSI available
using free licences should be set by the public poli-
cy. For example, in the United Kingdom, the extent of
PSI publishing is rather large, hence a special free PSI
licence has been created. In the Czech Republic the
creation of a specialized license is not expected but in-
ternational free licences are available and applicable.
In international circumstances there are two major
groups of licenses:

- Open Data Commons (ODC) which are aimed

at providing open data, i.e. they may be used only

for licensing databases and its content,*! and

- Creative Commons 4.0 which may be used for

licensing both copyrighted works and databases
(licensing databases has not previously been con-
tained in CC3.0, it is quite a novelty).*

There are several regimes of PSI licensing:
» Unlimited licensing which is factually licensing
by public domain licenses - ODC-PD and CC
Zero (the latter is not applicable in the Czech
Republic),
» Licensing including information on the author
ODC-By and CC4.0-BY,
» Licensing including information on the author
and the obligation to share the derivative works
under the same type of license ODC-ODbL or
CC4.0-BY-SA,
» Licensing including information on the author
with a prohibition to create derivative works
CC4.0-BY-ND,
» Licensing including information on the author
with a prohibition to use the work for commercial
purposes CC4.0-BY-NC.

For Creative Commons licenses, the aforementioned
limitation clauses may be combined, e.g. CC4.0-BY-
NC-SA, CC4.0-BY-NC. For Open Data Commons,
no other combinations of clauses exist. The licensed
content’s usage is always limited by the obtained enti-
tlement consisting of specific grants (e.g. grant to use
the copyrighted work). The entitlement is different
from the original author’s set of entitlements, moral
rights and economic rights. The rights which may be
granted using the license are limited to the author’s
economic rights. The rights granted by the license are
different from the author’s rights.”

The situation regarding databases is similar. The dif-
ference is that the creator of the database has only eco-
nomic rights which include the right to extract and
the right to re-utilize the database, he or she is allowed
to dedicate a database to a public domain.

Generally, the licensees of free licenses may legally use
the copyrighted work only in the limits imposed by
the license or by the law (e.g. using statutory citation
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license or statutory official license). When this context
is applied to public sector information, public bodies
could be encouraged to use free licences for publish-
ing public sector information including financial in-
formation on public finance.

Conclusion

I would like to conclude the fact that transparency
has been proclaimed as one of the basic principles
of public finance. The following hypothesis has been
confirmed: “Public Sector Information should be, at
least in some situations, published using free licences
of some type,” mainly in the second and third part of
this paper. The extent to which the state makes PSI
available using free licence should be set by a public
policy of each individual state. For example, in the
United Kingdom, the extent of PSI publishing is rath-
er large, hence a special free PSI licence has been cre-
ated. The publication of information in the public sec-
tor may be an important financial question in current
budgets and may also facilitate achieving transparen-
cy. Although the specific solution depends mainly on
non-legal conditions, financial law should, in general,
facilitate transparency in the public sector. As it has
been argued in this article, the motivation behind
opening the PSI should be part of public finance and
of regulations on external audit and supervision in
public finance.

Abstract

The aim of this article is to outline the legal regulations
on the transparency of public finance and to illustrate
one of the specific areas suitable for publishing pub-
lic sector information using free licences. The article
is based on existing publications on public budgets
and financial law; it also incorporates a relatively less
frequently discussed area of financial transparency
in legal regulations. In constitutional law or political
science papers, transparency is considered to be an
important instrument of political science or constitu-
tional law, whereas financial law often omits this area.
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Free licences are pre-drafted semi-contracts which
allow content creators to licence intellectual proper-
ty rights to any entity who downloads data online or
uses any other distribution channel. They are practi-
cally based on the non-formalist approach allowing
people to freely share and distribute content with cer-
tain limitations which are specified in a given licence
(there are both unlimited and limited free licences).
This paper is an outcome of the “Free Licenses Inte-
gration Project” — registration no. P408/12/2210 that
has been financially supported by the Czech Science
Foundation.
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Tax gap management by
public tax authorities in

the Polish tax system

r'l I I"he doctrine defines a tax gap as a difference be-
tween possible tax inflows to the State budget
and tax amounts actually paid by taxpayers. This

is the risk of incorrect events from the point of view of

tax duties. It is difficult to measure the size of tax gap,
whose estimation is usually burdened with an econom-
ic error. Tax gap is certainly influenced by the scale of
tax frauds aiming directly at achieving material benefits
by avoiding tax duties. For dozen years, public tax au-
thorities have been looking for a so called “happy medi-
um’” to reduce tax gap. They have been successful from
time to time, however consequences of their success are
mixed. To improve both the identification of and re-
sponse time to threats found, in 2001, so called “tight-
ening” procedures were implemented in the Polish tax
law." Under the Phare 2001 project entitled "Moderni-
sation of the Polish Tax Administration’, an External

Risk Management Strategy was developed. It should be

perceived as a solution based on which Polish tax ad-

ministration uses available resources and contributes to
the growth of tax discipline.

The strategy comprises the whole and all levels of tax

administration (except for customs services and tax
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control offices, which have not been incorporated in
the strategy for organisational and competence rea-
sons). Therefore, the strategy management organisa-
tion comprises:
= at the central (national) level: a department (unit)
in charge of external risk management at the Min-
istry of Finance;
= at the regional (voivodeship) level: an external
risk management coordinator at the tax chamber
as a bridge between tax offices and the Ministry of
Finance;
= at Jocal tax offices: a person supporting a voivode-
ship coordinator — a contact person for external
risk management and a so called external risk
workforce to monitor negative phenomena that
may take place and influence tax collection and tax
duty fulfilment by taxpayers.

The strategy is based on the systematised and advanced
methodology of acquiring knowledge about and coun-
teracting existing and potential risks.

External risk management means handling potential
threats that are likely to influence the expected future
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situation. Therefore, the purpose of the strategy is to
acquire knowledge about potential risks and take up
relevant actions to eliminate or reduce such risks. The
risk is interpreted as the function of probability (poten-
tial appearance of an undesired phenomenon in future)
and negative consequences thereof.

The strategy focuses on taxpayer segments (risk ar-
eas) that may be perceived as harmful for the accurate
operation of the tax system. It comprises all taxes and
fees managed and charged by tax administration. The
external risk management structure is a model based
on a risk concept. The model consists in selecting and
defining priorities of risk areas and related actions. The
external risk management model comprises:

» risk identification and analysis;

» risk estimation;

= the definition of action priorities;

» the implementation and selection of actions;

» final evaluation.

Risks are identified based on observations and expe-
rience of tax office employees. The analysis includes
the review of newly enforced legal regulations, as well
as phenomena, trends and forecasts for the following
years. It is recommended to review social, econom-
ic and demographic changes which may influence tax
gap in future. Identified risk areas may have the form of
specific types of tax errors (objects) or taxpayer groups
(subjects) carrying out defined types of business activi-
ty. It is necessary to point out that threats are identified
without personal individualisation, i.e. without indicat-
ing specific taxpayers that make the errors. Such enti-
ties are specified at a later stage.

Risks are estimated by evaluating potential direct and
indirect tax losses connected with a given tax area
which may take place in a short or long run if preven-
tive actions are not taken. To make the estimation, the
number of irregularities and population existing in a
given area must be known.

Priorities of actions in the defined areas must be re-
viewed given the following three options:

= a risk may be eliminated;
= a risk may be reduced;
= at present. a risk may be accepted.

A given risk is eliminated through the system of chang-
es, including new regulations, the improvement of ap-
plicable forms and prints which may help taxpayers to
fulfil their obligations. To reduce the risk, alternative
solutions may be used at the following sequence:

= changes in the system;

= widely understood information;

= control.

To select a solution, it is necessary to find out whether
irregularities are intentional or not and which aspect
is of key importance in this context. Selected actions
must be supported, for example, by the preparation of
methods, internal guidelines, training, monitoring and
evaluation forms, etc.

The final risk evaluation consists in the review of quan-
titative information about threats.

Practices related to the implementation of the exter-
nal risk management strategy show that employees of
tax authorities are not sufficiently aware of the prob-
lems in question. While the accurate execution of the
external risk strategy may have a very positive impact
on tax law application. It may cause, in particular, that
tax authorities will deal (although on an absolute and
exclusive basis) with the biggest actual threats to tax in-
come achievement. The implementation of the strategy
(given its correct performance) may greatly contribute
to improving discipline in the tax system. Apart from
increasing the level and quality of tax duty fulfilment
by taxpayers, the strategy may make methods and re-
sources used by the tax administration more effective.

The External Risk Management Strategy is a certain type
of the methodology of tax authorities’ actions, which,
together with the Voivodeship Action Plan (announced
by the tax chamber for a given year on the basis of the
National Action Plan), somehow fills the gap to the
extent of the tax law application model.? The Voivode-
ship Action Plan is an element of the implementation
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of the Management Strategy and provides for a kind of
guidelines for tax authorities. It not only specifies the
most crucial operating areas of tax authorities (tax of-
fices), but indicates specific lawful actions and duties
to be taken up by the authorities by law in particular
risk areas (identified and analysed in terms of feasible
actions). The Voivodeship Action Plan defines tactical
and strategic actions to implement the National Action
Plan, which is to ensure that taxpayers fulfil their tax
duties accurately and improve tax collection by making
tax administration actions, including tax controls and
verification, more efficient and effective. The assump-
tion thereof is to focus tax administration actions on
those areas where the biggest risk of irregularities has
been identified.
The biggest tax gap is unquestionably recorded in the
area of VAT. Such a situation has not changed for years.
Tax errors noticeable in this area mainly refer to:

= posting purchase evidence (invoices) that are not

connected with trading;

» deducting tax on invoices that do not entail such

a right (purchase is not connected with taxable sale

or is a fictitious transaction);

= posting business operations made with non-exis-

tent entities for the sake of appearance;

= understating tax bases by failing to post all reve-

nues;

= defining a wrong tax point;

» taxing sale at wrong tax rates;

= selling outside the cash register.

Tax gap is also significant in the area of income taxes,
where the following tax errors may be noticed:
» fajlure to pay withholding tax during the tax year;
» failure to fulfil duties by income tax payers;
= posting expenses as costs of business activity
although, based on legal regulations, they are not
recognised as such;
» paying tax duties on an untimely basis;
» recording sale outside the cash register;
= carrying out business activity without it being
registered with competent registration authorities;
= failure to post all revenues earned;
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= calculating wrong depreciation.

Taking into account the outcome of control activities,
11 sensitive sectors subject to the biggest risk of irregu-
larities have been identified. These are:
- the production of building materials and construc-
tion services; including:
= construction works connected with the construc-
tion of residential and other buildings;
= construction projects connected with the con-
struction of buildings;
= works connected with the construction of roads
and motorways;
= general construction works connected with the
construction of buildings;
= wholesale of wood, building materials and sani-
tary equipment;
recycling; including:
= wholesale of wastes and scrap;
= disassembly of used products;
= collection of non-hazardous wastes;
= recovery of raw materials from segregated mate-
rials;
= treatment and removal of non-hazardous wastes;
tuels; including:
= sale of fuels, metal ores and industrial chemicals;
= wholesale of fuels and derivative products;
= retail sale of fuels to motor vehicles at fuel sta-
tions;
= production and processing crude oil products;
= retail sale of fuels;
- transport and logistics; including:
= cargo road transport;
» warehousing and storage of other goods;
= repair and maintenance of transport equipment;
= cargo road transport by universal vehicles;
» municipal and commuter land passenger trans-
port;
- production and trading of metals and metal prod-
ucts; including:
= wholesale of metals and metal ores;
= production of noble metals;
= metal treatment and coating;



» production of pig iron, ferro-alloys, cast iron, steel
and metallurgical products;

= light metal founding;

real property; including:

= rental and management of own or leased real
property;

= rental of real property on own account;

= real property trading agency;

= real property management on a contract basis;

» residential building management;

electronics trading;

automotive industry; including:

= wholesale and retail sale of passenger cars and
vans;

= rental and lease of other motor vehicles;

» maintenance and repair of motor vehicles;

= wholesale of parts and accessories to motor vehi-
cles;

e-trade and IT services; including:

= IT consultancy;

= mail-order activity;

= software-related activity;

= intermediation in the sale of advertising space in
the Internet;

agriculture; including:

= agricultural cultivation together with raising
animals;

= support activities for crop production;

= growing of cereals, leguminous crops and oil
plants for seeds;

= wholesale grain, unmanufactured tobacco, seeds
and animal feeds;

= manufacture of prepared feeds for farm animals;
easting and accommodation services; including:

= restaurants and other permanent eating places;

» hotels and similar places of accommodation;
tourist and short-stay facilities;

= catering services.

However, tax reality differs significantly from theo-
retical assumptions of the External Risk Management
Strategy and the National and Voivodeship Action
Plan. External risk workforces established at tax offic-

es neither play the role they have been created for nor
fulfil their duties (consisting in permanent vigilance
against and monitoring current negative phenome-
na which may occur and influence tax collection and
the fulfilment of tax duties by taxpayers). Analysis and
Planning Sections responsible for external risk man-
agement seem to be ineflicient. Because of insufficient
personnel, they are not able to operate efficiently in sen-
sitive sectors. As found out for the purpose of this study
on the basis of verbal consultations and interviews with
employees of such sections, at so called small tax offices
one or two persons are usually responsible for analy-
sis and planning. They are additionally burdened with
other (non-analytical) duties. The Voivodeship Action
Plan is implemented selectively and partially. Admit-
tedly, control activities are measured, however difficul-
ties that the tax administration has to face may not be
avoided. High requirements (which cause that effects
come down only to financial amounts) make control
work stress-inducing and frustrating. This is influenced
by radical decisions of experienced lawyers to leave
their work or move to other business functions. Since
it is difficult to find a rational reference to an approach
to the definition of the effectiveness of a control which
comes down to the deduction of PLN 1000 or more
(per control). The absence of such effects has an influ-
ence on the whole tax office and the head thereof. This
directly translates into the system of outcome-related
remuneration.

It is difficult to say what a reason for the described sit-
uation is: the lack of sufficient personnel, the lack of
adequately experienced and trained tax administration
staff or instilled and deeply-rooted practices, assump-
tions and guidelines set out in outdated administration
acts which are not adjusted to current needs of the tax
system, including, for example, “a decision of the Min-
ister of Finance”, or simply resistance to and disapprov-
al of changes in requirements and needs determined by
the financial condition of the State.

Tax gap management is not easy in Poland. Firstly, giv-
en different understanding of this term. Secondly, given
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the specific organisational structure of tax gap manage-
ment authorities which is not adjusted to actual needs.
And thirdly, given visible methodological errors of the
process. We may delude ourselves that the consolida-
tion of auxiliary processes performed at tax chambers
and offices, which is planned to be implemented as of
1 January 2015, will have (at least partially) a positive
impact on tax gap management. Auxiliary processes
will be moved to the tax chamber by transforming the
chamber and tax offices reporting thereto into a sin-
gle budgetary unit in the form of an office within the
meaning of the civil service act. Duties of the head of
the budgetary unit and the general manager of the of-
fice will be performed by the head of the tax chamber.
While the employer of employees of the office will be
the tax chamber. Under the reform, an external risk
management department and a tax control department
were established at the tax chamber. They will be in
charge of evaluating and forecasting potential economic
and social threats within the area of tax administration
duties; analysing tax fraud risks within the area of tax
administration duties; defining operating procedures
for external risk management, as well as the circulation
and exchange of information; acquiring, registering,
processing and distributing information necessary to
manage external risks, as collected at the tax chamber
and tax offices reporting thereto, and national and for-
eign institutions; registering risks at a regional level;
preparing and coordinating the implementation of ac-
tion plans in cooperation with other business units of
the tax chamber and tax offices reporting thereto and
monitoring the implementation thereof’ Since sub-
stantial organisational changes have been made at the
level of the tax chamber, this has not entailed changes
in the organisation of tax office units in charge of anal-
ysis and planning, as well as tax control. Studies con-
ducted for the purpose of this article* clearly show that
the headcount of most analysis and planning units and
tax control units must be commonly increased, which
was not noticed or taken into account by the reform au-
thors. Given the existing human resources, tax gap can-
not be managed accurately. This causes that tax offices
take up selective and ad-hoc actions without meeting
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expectations defined in the External Risk Management
Strategy and the economic needs of Poland. Indeed,
benefits obtained as a result of consolidation are esti-
mated to strengthen the performance of statutory du-
ties by tax administration units, eliminate threats to the
coherent tax system, and ensure due inflows from tax
liabilities to the State budget, but tax office employees,
already now, show the irregularities of the assumptions
made. If such irregularities are not noticed, it is difficult
to draw a conclusion that tax gap will decrease.
Thus, in the presented situation, it seems reasonable to
call for:
= external and internal training on tax gap manage-
ment, which should take the form of study work-
shops and be held for strictly defined management
staff, and not only employees directly in charge of
tax gap management (in the opinion of respon-
dents, e-learning is insufficient in this area);
= adjusting the organisational structure, including
human resources, of tax offices to tax gap manage-
ment needs (i.e. mainly increasing human resourc-
es at analysis and planning units and tax control
units); persons involved must have analytical and
creative thinking skills;
= unifying the methodology of tax gap manage-
ment;
= preparing a professional manual on tax gap man-
agement, which will present specific methods for
risk identification and reduction. It is necessary to
unify terminology used in the tax gap management
area since at present there are many terms therein
which are used interchangeably in spite of their
different meaning.

! See: PhD thesis of R. Kosiriska supervised by Professor E Ruskowski, Instancyjna kon-
trola stosowania prawa podatkowego przez paristwowe organy podatkowe (Instance
control of tax law application by public tax authorities), Bialystok 2012, p. 50 et seq.

% R. Kositiska, P. Woltanowski, Teoretyczny model decyzyjny stosowania prawa podat-
kowego przez organy podatkowe, a praktyczne sposoby i etapy stosowania tego prawa
(Theoretical decision-making model related to tax law application by tax authorities
and practical tax law application methods and stages), in: Z. Gilowska, H. Izdebski, K.
Raczkowski (ed.), Efektywna administracja skarbowa (Effective tax administration),
Warsaw 2007, p. 271 et seq.

? Regulation No. 5 of 27 January 2014 of the Minister of Finance on the organisation
and statues of tax offices and chambers (Official Journal of the Ministry of Finance No.
2014.10.45).

* Interviews with employees of tax authorities; the analysis of employees’ responses is
available in the forum of www.skarbowcy.pl.
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in the Czech Republic

he first part of this paper generally describes
TCzech trust-like institution. Trusts are unique

especially because of two uncommon concepts,
the concept of partial legal personality and the concept
of ownership without any owner. The second part of
this paper points out the fact that the directive-based
professionalization of a trustee ensures sufficient guar-
antee against the abuse of this institution. The possibil-
ity of choosing the tax domicile of trust fund adminis-
tration, i.e. the place where economic activities are to
be carried out extra sensu, gives space to considerations
as to whether the discussions on the possible abuse of
Czech trust funds were actually needed because the
neutrality of the Czech tax environment does not of-
fer any special advantages to these funds. It may thus
be concluded that the regulation of trust funds in the
Czech Republic is not at such a low level as it might be
occasionally claimed.
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boda przedsigbiorczosci.

1. Introduction

The concept of private ownership law in the Czech Re-
public was significantly skewed as a result of the totali-
tarian Communist regime that was in power from 1948
until November 1989. Shortly after the Velvet Revolu-
tion, the most glaring inadequacies of legal regulations
were rectified, but some partial traces of the formerly
twisted nature of the legal order have remained evident
even after that. The main reason is that while many laws
were substantially altered, the changes merely involved
amendments of legal regulations that had originally been
passed during the previous period. Thus, it was as late
as in 2012 that a series of acts was adopted that empha-
sized legal traditions of democracy and the standards of
European private ownership law. The most significant of
those laws is Act No. 89/2012 Sb., the Civil Code (here-
inafter referred to as the “New Civil Code” or “NCC”).

While providing a link to legal regulations valid before
the onset of the totalitarian regime, the New Civil Code
also confronts the regulations with modern European
codes, such as the German code and the Swiss code.!
One of the aims of NCC’s drafters was to provide a broad
range of legal instruments for dealing with property.? In
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addition to the attempt to make the Czech Republic ac-
cessible to foreign capital, the Czech lawmakers felt the
intense need for general regulations on the administration
of other persons’ property.> As a result of a recommenda-
tion by the Legislative Council of the government, the
NCC includes general regulations on the administra-
tion of other persons’ property and a new regulation on
Czech trust funds, implemented by means of adopting
relevant content from the civil code of Quebec (Articles
1260 to 1370).

Thus, starting from 1 January 2014, the Czech Republic
is only the second European country to include the in-
stitution of trust in its legal system in almost pure form.*
While many European countries recognize trusts on the
basis of The Hague Convention on the Law Applicable
to Trusts and on Their Recognition, their legal systems
do not provide for actual legal regulations on trusts.” The
first European country to have carried out a legal trans-
plantation of this, somewhat foreign, feature was Liech-
tenstein which did so as early as in 1926 in order to make
itself more attractive to investors from countries of the
Anglo-American legal tradition.®

However, this institution is certainly not to be equated
with the trusts as it is commonly perceived by the An-
glo-American legal tradition. Even though the Czech
trust fund contains many elements that define a trust, we
need to bear in mind the fact that the legal regulations
were taken over in a narrow sense only, while the broad-
er context is missing. Moreover, the Czech Republic is
a country with a continental legal system, where own-
ership is understood differently from equity and com-
mon law. In this paper, we will refer to the trust fund
(“svéfensky fond” in Czech) as a Czech version of a trust
fund, but we cannot put an equality sign between the tra-
ditional concept of a trust and the Czech trust. The latter
is a trust-like institution only and needs to be viewed as
an independent institution that, while evidently inspired
by trusts, cannot be equated with a trust in the proper
sense of the word.”

This article aims to analyse the new trust-like institution
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introduced by the New Civil Code, pointing out its spe-
cific features and discussing it from the point of view of
financial law. Ever since the introduction of the Czech
trust fund into the Czech legal system, there have been
debates about the possible abuse of trust funds, particu-
larly for tax purposes. The article will thus consider the
Czech trust fund particularly with a view to these prob-
lematic issues.

2. Characteristics of the Czech trust fund

The Czech trust fund is an instrument for the adminis-
tration of property of other persons, where the proper-
ty is detached from the settlor’s ownership and entrust-
ed in a trustee who agrees to hold and administer the
property for the beneficiaries. The trustee has relatively
extensive discretionary powers concerning ways to dis-
pose of the property: he is entitled to do whatever he
deems necessary and useful with the property, being
limited only by the legal obligation to administer the
property with all due diligence. The supervision over
the trustee’s acts is carried out by the settlor, the benefi-
ciary and, in some cases, also the court. Because of the
relationship of obligation existing between the persons
involved in the Czech trust fund (settlor, trustee, bene-
ficiaries) and the dispositive nature of legal regulations
pertaining to the arrangement of the internal parame-
ters of the fund, it is up to the settlor to decide whether
to entrust the supervision of the fund’s administration
to some other person as well.

From a functional point of view, the Czech trust fund
may be compared to an endowment fund. However,
there is a major difference: the former is not a legal per-
son - it does not have any legal personality.® Because
endowment funds are limited solely to socially or eco-
nomically beneficial purposes, they may not be used
for purposes that are private or mixed.” The Czech trust
fund could offer a functional solution to this drawback."’
Because the Czech trust fund has an obligatory nature, as
far as its material and legal qualifications are concerned,
it is not limited by status issues to such an extent as legal
persons. It offers a flexible solution to diverse life situa-



tions, ranging from the preservation of the unity of prop-
erty, its protection and administration, to various forms
of securing the property. Thanks to the dispositive reg-
ulation of the relations between the settlor, the trustee
and the beneficiary, the applicability of the Czech trust
fund is really broad - it is limited only by some general
principles of the NCC."

3. Formation, term and termination
of the Czech trust fund

The Czech trust fund is formed by the assignment of
property in the settlor's ownership by entrusting it for a
particular purpose to the trustee on the basis of an agree-
ment or a testamentary disposition, with the trustee as-
suming the obligation to hold and administer the prop-
erty.”? An exception to this rule consists in the formation
of the Czech trust fund as mortis causa, where the for-
mation coincides with the settlor’s death. In order to set
up a Czech trust fund inter vivos, not only it is necessary
for the fund to have a statute but also for the trustee to
accept the fund’s administration. The role of the trustee
may be performed by the settlor as well, although this
practice is not particularly common in the case of trusts
because it is in conflict with one of the three certainties,
namely the certainty of subject matter. However, where
the settlor acts as a trustee, the Czech trust fund must
have another trustee — a third party - and the trustees are
obliged to act jointly.

Regardless of the type of its formation, the Czech trust
fund requires a manifestation of the settlor’s will. This is
expressed in the fund’s statute and is done in the form of
a notarial deed. The statute must include at least:
a) the identification of the Czech trust fund;
b) the identification of the property set aside for the
Czech trust fund at the time of its formation;
¢) the delimitation of the purpose of the Czech trust
fund;
d) the conditions for performance from the Czech
trust fund;
e) information about the term of the Czech trust
fund; where no period of time is stated, the fund is

deemed to establish for an indefinite period of time;
and,

f) where a specific beneficiary is to obtain some
performance from the Czech trust fund, the statute
must specify either such a person or the manner in
which the beneficiary is to be specified.

Upon assuming the administration of property in the
Czech trust fund, the trustee becomes vested with full
administration of the property and the power to exercise
all property rights in his name and at the fund’s account.
The trustee is entered as the owner into public registries
(e.g. the land registry). However, the entry is made with
a note that the owner is a trustee so that it is immediately
obvious to third parties that the property forms a part of
the Czech trust fund.

Nevertheless, it is impossible to determine the owner of
the property in the sense in which the owner has tradi-
tionally been understood in European Continental law.
The law clearly states that the property in the Czech trust
fund does not belong to the ownership of the trustee,
the settlor, or even the potential beneficiary. Therefore,
the ownership of property in the Czech trust fund may
be described as ownership without an owner. However,
this situation does not concern the “thing of nobody”
that may be appropriated - this is so because the owner-
ship rights are exercised by the trustee in the Czech trust
fund’s account.

As it has been stated above, the trustee is appointed and
dismissed by the settlor. The settlor may specify a differ-
ent form of appointing and dismissing the trustee in the
statute. Whenever should the beneficiary fail to appoint
a trustee within a reasonable period of time, a person
having legal interest"> may ask a court to appoint a trust-
ee. Any person with a full capacity for acts in law can
become a trustee. A legal person may become a trustee
only where specified by the law. The only legal person
that may, at the present time, perform the role of the
trust fund is an investment company.**

Legal relations during the term of the Czech trust fund
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are significantly regulated by its statute. The law gives the
right to a specific person to refer to a court whenever the
trustee fails to act in accordance with the statute. The set-
tlor, the beneficiary or some other person having legal
interest may ask a court to issue an injunction against the
trustee to make them act or refrain from acting in a cer-
tain way, or to repeal the trustee and appoint a new one.
By principle, the termination of the Czech trust fund
occurs once all property is distributed from the Czech
trust fund or when there is no property in the Czech
trust fund. This situation most frequently takes place
upon the termination of administration, i.e. at the expi-
ration of the period of time for which the Czech trust
fund has been set, or upon a court’s decision, or - in the
case of Czech trust funds formed for private purposes —
also when all beneficiaries waive their right to perform
within the Czech trust fund. Upon the termination of the
administration of the Czech trust fund, the trustee shall
surrender the property to whoever is entitled to it. It is
presumed that the right to the property belongs to the
beneficiary. Wherever that is not the case, this right be-
longs to the settlor. Where there is neither a beneficiary
nor a settlor, the property passes into the ownership of
the state. The Czech trust fund terminates its existence
once the property is distributed at the moment of the ter-
mination of the fund’s administration.

4. (Non)acceptance of the trust-like institution?

The transplantation of the trust-like institution, which is
an alien element in the Czech legal system, encountered
mixed reactions from legal scholars. While some authors
welcome this flexible instrument for the administration
of the property of another person as an intellectual chal-
lenge that can enrich the Czech legal system,” others
perceive it as a threat that is bound to give rise to many
complications, arguing that the Czech trust fund should
have been abolished even before the effective date of
the NCC.'* However, many of the critical opinions were
raised, rather, as a result of a lack of knowledge of the
relevant consequences and the unwillingness to adopt a
new concept. This concerns mainly the idea of the “own-
ership without an owner” because it breaches the general
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principle that the owner could (and essentially can) al-
ways be determined in some way."”

Thanks to the support given to it mostly by academics,
the Czech trust fund was not abolished and many seem-
ingly problematic issues were either clarified to legal pro-
fessionals or were dealt with by the legal system in some
way. Thus, for instance, some branches of law place the
Czech trust fund on the level of the subjects of law, as-
signing it a partial legal personality.

The opponents quickly came up with the suggestion that
legal personality may be deduced and, thus, the Czech
trust fund should be considered as a legal person.”® In
the Czech trust fund, many substantive features of legal
persons may be identified. Functionally, the Czech trust
fund is far too similar to the endowment fund, which
does have a legal personality (it constitutes a legal per-
son)."” However, the concept of the Czech trust fund as
a legal person was rejected because it would have signifi-
cantly reduced its flexibility and its obligatory nature, as
far as the material legal character of the Czech trust fund
is concerned.

Currently, there is a trend to argue for the introduction
of a publicly accessible registry of Czech trust funds.
There are some attempts to change the rules for the
formation of the Czech trust fund by allowing it to be
formed only upon its entry into the registry. That, how-
ever, would again significantly reduce the flexibility of
this institution. Another problematic issue concerns the
extent of information required for the entry: as long as
the Czech trust fund is an instrument for the administra-
tion of property based on the trust between parties, is it
actually desirable that the general public should become
aware of the parties’ property relations? One of the rea-
sons in support of the introduction of a public registry is
increased transparency, prevention of money laundering
and tax evasion. The aspects related to financial law are
going to be discussed in more detail in the next section
of the article.

It may, however, be stated with certainty that the Czech



legal order is coming to terms with the Czech trust fund.
At the same time, the actual usage of this institution by
people is minimal — mostly as a result of the initial neg-
ative media image of Czech trust funds that was caused,
to a significant extent, by the unwillingness of the critics
to think slightly outside the box.

5. Financial and tax aspects of Czech trust funds

Within the framework of financial law, the Czech trust
fund is identifiable as a legal person® sui generis. Finan-
cial law approaches the Czech trust fund as a legal per-
son mainly because of the way some of its legal acts may
be identified in its actual legal life.*' The Czech trust fund
is, for the purpose of tax administration, endowed with
subjectivity under tax law. The Czech trust fund must
register with the tax authorities”, which significantly
limits the space for the formation of informal trusts.”

Czech trust funds, as an innovation introduced by the
New Civil Code, have also caused substantial concerns.
In France, legislators faced difficulties arising from the
possibility of debts being transferred between trust funds,
i.e. the possibility that company liabilities may be hidden
in trust funds.** The current legal regulations of Czech
trust funds allows for the transfer of only that part of the
property that constitutes assets into a trust fund. This
concerns, under Section 1448, subsection 1 of the NCC,
the property that — given the formulation of Section 495
of the NCC - supplements the liability part of everything
that belongs to a person. The exclusion of debt transfer
thus directly follows from the language construction of
the provision on Czech trust funds.

6. Trusts and AML legislation

In its reports and conclusions, the Committee of Experts
on the Evaluation of Anti-Money Laundering Measures
and the Financing of Terrorism, a monitoring body of
the Council of Europe (abbreviated as “MONEY VAL”)
focused, as early as at the beginning of the millennium,
on the issue of trusts and persons in charge of their oper-
ation, i.e. their trustees.” In the conclusions of the third

typologies meeting of the PC-R-EV Andorra, the first
work group focused on the issue of specific problems
with the application of due diligence principles.® The
participants discussed, above all, issues concerning the
problematic nature of property transfer between several
trusts, e.g. where trusts are made for trusts, which is a
practice that obscures the traceability of financial flows.
In MONEY VALs opinion, the best solution appeared to
be, and it still appears so today, to identify the benefi-
ciary/beneficiaries and the settlor. The conclusions from
MONEY VALs meeting also point to the proposal of cre-
ating a registry of trusts.

As regards the idea of a registry recording the forma-
tion of trust funds, as proposed by MONEYVAL in its
conclusions referred to above, the Czech legislators have
dealt with it by the requirement to attest the formation
of the Czech trust fund by means of a public need, i.e.
mainly the notarial deed. This act is recorded in files and,
in the event of a possible investigation, there is clear ev-
idence held by a body of public power that attests to the
formation of the Czech trust fund. It is thus impossible
to backdate the foundation of the Czech trust fund.

As regards the transfer of financial means into and out
of the Czech trust fund, the trustee is obliged to keep
accounting records, as follows from the formulation of
Section 1, subsection 2(i) of Act No. 563/1991 Sb. on Ac-
counting, as subsequently amended. If there is an incen-
tive to hide the property in collusion with the trustee, i.e.
by means of altering the date of placing the property in
the fund with respect to, e.g., periods of time for the fil-
ing of an action to declare some legal act void, and given
the non-existence of “tracing” in the Czech legal code,
the only possibility consists in identifying unlawful be-
haviour in earlier accounting records, as long as they are
available to the tax administrator. This situation, howev-
er, takes into account transfer of property by some other
means than through banks and the accounting cooper-
ation with the trustee. This problem also follows from
the absence of professionalization? of the institution of
the trustee; thus, special demands are placed on the ap-
pointment of the trustee where an investment fund is

45



identified as a trust fund and the authorization is issued
by the Czech National Bank. In this case, the permission
is issued, under Section 531 of Act No. 240/2013 on In-
vestment Companies and Investment Funds, as subse-
quently amended (hereinafter referred to as ISIF), to a
person who is, among other things, trustworthy, who
has a transparent and lawful source of financing, whose
structure of consolidation unit does not block efficient
supervision and exchange of information, and where no
doubts arise, in connection with the issuance of the per-
mission, whether there might be a violation of law pro-
viding for a measure against the legalization of the pro-
ceeds of crime and terrorism financing, or where such
a breach has already occurred. Another control mech-
anism consists in the verification of account closures of
the Czech trust fund by an auditor. The duty to have the
closed accounts audited is provided for under Section
20, subsection 1(e), which lays down the conditions for
the obligatory audit regime of joint stock companies.” In
theory, thus, the formation of a Czech trust fund may -
while breaking the principles and provisions of legal reg-
ulations - serve as a “safety guard” against bankruptcy.

Another important control function is performed by an-
ti-money laundering legislation (hereinafter referred to
as “AML”’). While the current Czech legal regulations still
lack any regulation of the trustee as an obliged person,
this is already anticipated to appear in the new regula-
tion. The current legal AML regulations are provided for
in the Czech legal order by means of Act No. 253/2008
Sb. on Some Measures against the Legalization of Pro-
ceeds of Crime and the Financing of Terrorism (here-
inafter “AML Act”). Section 7 subsection 1 of the AML
Act provides: Where the obliged person participates in a
business deal exceeding the amount of 1,000 EUR, it must
always, prior to making such a deal, identify the client, un-
less provided for otherwise by this Act. Where a business
deal involves the amount exceeding 15,000 EUR, then a
check of the client is usually carried out, as provided for
by Section 15 of the AML Act. Thus, where payments
from and into the fund are made by means of obliged
persons (mainly banks), they are recorded. Under the
Methodological Instruction No. 3, issued by the Finan-
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cial Analytical Section of the Ministry of Finance on
29 October 2013 for the benefit of obliged persons, the
Czech Republic® fails to regulate the record-keeping of
Czech trust funds; and, thus, it is necessary for the obliged
person, when engaging in business deals or related business
relations, to always identify as the real owners not only the
administrator(s) but also all specific beneficiaries, at least
where they are individually to obtain more than 25 per
cent of the property of the trust fund, as well as the settlor
and any other natural person who ultimately controls the
trust.*® The draft of the 4™ directive on AML? already
operates with the trustee as the obliged person under Ar-
ticle 2, subsection (c), as specified in Article 3, section 6
(d). The existing legal regulations did mention trust fund
relations, but those were the relations of obligation.”
This directive will shift the role of the trustee towards the
professionalization of the entire institution. Directives
become binding upon the member states within two
years of their adoption; after this, however, the effect of
the directive should trickle down. Thus, it is up to each
individual state when it meets the duties arising from the
4™ directive, i.e. when the obligations are imposed upon
the trustees.

7. CEFTA trusts

As regards the area of controlled foreign corporation tax
legislation (abbreviated as “CFC rules”) and the issue of
misusing low-tax states, national legal regulations usual-
ly introduce conditions for the use of national tax laws in
the cases of tax inspections of companies or other legal
entities (in this case, the trust funds) which reside in low-
tax states and are governed by residents. In the summer
of 2014, the 2014 EFTA Court issued a decision on the
freedom of establishment and the freedom of movement
of capital, which were balanced out with the public inter-
est of states.”® This concerned tax collection from trust
funds. As early as in 2002, the Norwegian Supreme Court
issued a decision imposing the duty upon the beneficia-
ries to pay taxes on income under Norwegian CFC rules.
The court dealt with seven pre-judiciary questions. The
first of these was concerned with whether trust funds fall
within the scope of the freedom of establishment at all,



as provided for in Article 31 of the European Econom-
ic Area (abbreviated as “EEA”) Agreement.”* The courts
answer was as follows:

The right of establishment, provided for in Articles 31 to
34 EEA, is granted both to natural persons who are na-
tionals of an EEA State and to legal entities (‘companies or
firms”), no matter whether they have legal personality or
not, provided they have been formed in accordance with
the law of an EU State or an EFTA State and have their
registered office, central administration or principal place
of business within the territory of the Contracting Parties.”

Moreover, all interested parties, i.e. the settlor, the bene-
ficiaries and the trustees, are protected by the provisions
of Articles 31 and 34 of the Agreement. Another issue
considered by the court was the discriminatory nature
of the CFC rules. The court gave the following opinion
on the discrimination of incomes from low-tax countries
under the CFC rules:

It is not contested that a rule such as that specified in section
10-61 of the Tax Act, which provides that those who hold an
interest in a legal entity, such as the beneficiaries of Ptarmi-
gan Trust, are made liable to tax whether or not any funds
have been distributed to them, does not have an equivalent
in any domestic situation where the beneficiary is a sepa-
rate taxable individual or legal person from the party which
holds the profits and both parties are resident in Norway.
Thus, it follows from section 10-60 of the same Act that this
rule only applies to taxpayers who benefit from independent
undertakings or capital assets domiciled in low-tax coun-
tries in the manner described in the provision.*

Thus, the EEA directly created another possibility of op-
timizing taxes in a supranational way. In the last question
addressed by the court, which is particularly important
for this article, the court dealt with the clash between the
freedom of establishment and free movement of capital
on the one hand and, on the other, the states interest in
preserving the CFC rules that provide protection from
tax avoidance and secure capital export neutrality:

As regards the tax avoidance argument, the Court notes that
an EEA State is entitled to take measures designed to prevent
certain companies established in that State from attempting,

under cover of the rights created by the EEA Agreement,
from improperly circumventing their national legislation, or
to prevent these companies from improperly or fraudulently
taking advantage of provisions of EEA law.”’

When selecting the criteria to justify an infringement in
the right of establishment and the free movement of cap-
ital, the court chose conditions that are applied during
a violation of rights and wich are also used by Court of
Justice of the European Union.*® Overriding public in-
terest is perceived here as the public interest of not abus-
ing the above-mentioned rights, i.e. as a boundary line
between permitted tax optimization and unpermitted
abuse of the right. The ban on the abuse of a right is what
the EU considers as a general principle of the commu-
nity.*® Perhaps the “artificiality” of the transfer of ones
registered office for tax optimization is justified precisely
by the operation of the right of establishment, i.e. the in-
centive is penetrating into the European space of the four
rights for the states to start a race to the bottom, or for the
community (or the EU or EFTA) to form a “minimax”
directives/orders in the tax area, where we encounter the
material base for the operation of the state per se.* By
subsuming trust funds under the protection of the EEA
Agreement, the space within the EEA opens for the uni-
fication of tax advantages with respect to the purpose
and sense of a certain advantage, where even the court
provides the following specification: it is for the national
court to determine whether the plaintiffs as beneficiaries
of Ptarmigan Trust are in a comparable situation to ben-
eficiaries of family foundations or asset funds that are not
subject to wealth taxation. It is thus evident that what will
matter is the meaning of the existence of some entity or
legal institute rather than the national designation for a
foreign entity.

8. Czech tax regime for trusts

In the tax regime that the Czech legal order sets for Czech
trust funds, the principle of tax neutrality is crucial. Un-
der this principle, the investment within the Czech trust
fund is to correspond to the investment made in some
other institution with a similar reason for existence.
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Thus, where gratuitous, “mortis causa” or “inter vivos”
transfers actually replace inheritance their “main” tax re-
gime will be independent of the fact that they are being
“mediated” through the Czech trust fund.

The degree of the tax charge on publicly beneficial en-
tities may appear to be a problem because there is still
no definition of the status of “public benefit”. Thus, ac-
cording to transitory provisions, we still have to take
into consideration publicly beneficial companies. An-
other possible form of establishment for the fund is
the commercial trust fund (“obchodni svérensky fond”
in Czech). Its advantage is not primarily in the area of
taxation — with a view to the strict observation of the
principle of tax neutrality — but, above all, in the fact
that the trust fund is not entered into the Commercial
Registry and is not obliged to hold general meetings
and keep other “corporate administration”. Commer-
cial trust funds thus resemble investment units that can
conduct independent business. The last possible form
of establishment is the investment company, which is
subject to the same regime as other investment compa-
nies in the Czech Republic, namely income tax in the
amount of 5 per cent. The establishment and manage-
ment of trust funds in the Czech Republic appears to
be more suitable particularly with a view to the reduced
administrative burden and the usage of general incen-
tives offered to international investors rather than with
respect to an advantageous tax regime.*'

By means of comparison with the common law system
and the public benefit, it is useful to state that trust funds
are established in Great Britain mainly for the following
reasons:

a) To hold property for minors.

b) To enable a beneficiary to enjoy the income but to

have no recourse to the capital.

c) To preserve capital for the next generation.

d) To provide flexibility regarding future needs or

contingencies.

e) To protect capital in the event of the beneficiary’s

financial difficulty or bankruptcy.

f) To hold funds for a (mentally) disabled person.
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g) To hold shares for employees.
h) To hold funds for charitable purposes, or for pen-
sions, or for historic buildings.*

The legal system of Great Britain assigns special tax ad-
vantages to the purposes stated under (e) to (h) above.
In other contexts, subjective or objective criteria for tax
benefits are directly stated, such as: agricultural relief*,
favourite nephew relief, small gifts exemption, etc.

* This article is the outcome of a research project entitled “Institutes
of property administration in the NCC and their characteristic fea-
tures” carried out by the authors, both postgraduate students at the
Faculty of Law, Masaryk University
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' These include, above all, the ban on the abuse of a right, the protection of third party
rights, etc.

12Cf. also Section 1448 NCC.

3 This will most typically be the beneficiary. However, it may also include, for instance,
a person who exercises usage rights to the property in the Czech trust fund, such as a
tenant of an apartment where the apartment is placed into the Czech trust fund.

4 Cf. Section 11, subsection 6(a) of Act No. 240/2013 Sb. on Investment Companies
and Investment Funds, as subsequently amended.

5 Cf.. PIHERA, V. Nejpodivnéjsi zvite v lese - pozndmky ke svétenskému fondu. Ob-
chodnépravni revue. 2012, ¢. 10. p. 278., and HAVEL, B., Ronovskd, K.: Nové instituty
fiducidrni spravy majetku po rekodifikaci soukromého prdava v Ceské republice v
TICHY, RONOVSKA, K., KOCI, M.: Trust a srovnatelné instituty v Evropé. Praha :
Univerzita Karlova, 2014, 141 an.

16 Cf. CELADNIK, M. Svéfensky fond jako vysledek ceského pokudu o pravni trans-
plantaci trustu: Zaklmdni jako dité ocekdvini? Vybrand zdkonnd ustanoveni z pohle-
du zahranicniho pravnika. epravo.cz, 2014. Accessed at 10. 12. 2014. Available online
at: http://tnij.org/xvxtulg and GLATZOVA, V. Transparence neformdlné, po chlapsku.
2012. Accessed on 10. 12. 2014. Available online at http://tnij.org/wws6xr9

17 For the same conclusion, see SPACIL, J. a kol.: Obéansky zdkonik IIL Vécnd prdva ($
976-1474). Komentd. 1. vyddni. Praha : C. H. Beck, 2013, p. 1193.

18 Cf. PELIKAN, R., Prdvni subjektivita. Praha: Wolters Kluwer, 2012, footnote No. 60.
1 The similarities between Czech trust funds and endowment funds are described by
Ronovskd, who rejects the understanding of the Czech trust fund as a legal person.

Cf. RONOVSKA, K. Nadace (a trusty) v kontinentdlni Evropé: Pohled funkciondlni.

Obchodnéprdvni revue, Praha, C. H. Beck., vol. 4, no. 7 -8/2012. pp. 202 -206.

2 The will may be formed even despite the disagreement of at least one natural
person, e.g. where there are several trustees.

2! Although the New Civil Code is based on the acceptation of the theory of reality,
the theory of fiction plays the primary role when determining legal personality. For
more details, see Elids K. et al., Obcansky zdkonik. Diivodovd zprdva. Ostrava. Sagit,
2012, 77

22 Cf. the formulation of Section 125 of Act No. 280/2009 Sb., the Tax Code, as subse-
quently amended.

2 This possibility is basically prevented in the phase of the formation of the Czech trust
fund since the NCC requires the formation to be in the form of a public deed.

2 For more details, see Barriére F, The French experience with trusts in TICHY,
RONOVSKA, K., KOCI, M.: Trust a srovnatelné instituty v Evropé. Praha : Univerzi-
ta Karlova, 2014, p. 82

2 With respect to the nature of trust funds, this mainly concerns the fact that they
have legal personality.

2 Cf. Conclusions of the third typologies meeting of the PC-R-EV Andorra (5-7 June
2001), available online at: http://tnij.org/560tcd2 The institution of the trustee is
professionalized in Liechtenstein, for example.

7 Section 20 subsection 1 (a) sets the criteria, which may be summarized as follows:
assets exceeding 40,000,000 CZK, net annual turnover exceeding 80,000,000 CZK, or
the average number of employees exceeding 50.

2 Authors’ note.

# The Methodological Instruction No. 3 of the Financial Analytical Section of the
Ministry of Finance of 29 October 2013, p. 5. Available online at: http://tnij.org/
gswluac

3 Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL on the prevention of the use of the financial system for the purpose of
money laundering and terrorist financing. (hereinafter referred to as “The 4th direc-
tive”), available online at: http://tnij.org/yin9yhk

31 Cf. the wording of Section 2 subsection 1 (i) of the AML Act.

3 This was mainly tax avoidance and capital export neutrality.

* The Agreement on the European Economic Area

3 Decision of the EFTA Court in joined cases No. 3/13 and No. 20/13 (Olsen and
Olsen), p. 20 (point 93), available online at: http://www.eftacourt.int/uploads/tx_nv-
cases/3_13_20_13_Judgment_EN.pdf

* Decision of the EFTA Court in joined cases No. 3/13 and No. 20/13 (Olsen and
Olsen), pp. 28-29 (point 140), available online at: http://www.eftacourt.int/uploads/
tx_nvcases/3_13_20_13_Judgment_EN.pdf

3 Decision of the EFTA Court No. 15/11 (Arcade Drilling), p. 19 (bod 87), available
online at: http://www.eftacourt.int/fileadmin/user_upload/Files/News/2012/15_11_
Judgment_EN.pdf

37 For instance in the well-known Halifax decision.

* Decision of the Court of Justice of the European Communities in case C-255/02
(Halifax and others), p. 13, (point 37), available online at: http://xurl.pl/6buy

¥ This may even include an intervention in the material core of the constitutional
order. As Molek P. from Masaryk University during his consultation classes said:

The European unification on the basis of a Union of sovereign states, established by
agreement, may not be reached in a way that would not preserve sufficient space for
the states’ political formation of economic, cultural and social living conditions. |[...]
Relevant areas for democratic activities include, among other things, the issues of
citizenship, civil and military monopoly on the use of power, incomes and expenses
including external financing and all features of possible interference in the area of
fundamental rights, mainly material interference in such rights as the deprivation

of liberty in the exercise of criminal law or the apprehension of an individual in a
relevant institution. These fundamental areas also include such cultural matters as
the regulation of language, the formation of conditions for family life and upbringing,
the formation of freedom of opinion, press and assembly and the exercise of faith or
political ideology.

“ In spite of that, one may consider the different taxation rates and the amount of the
usual remuneration of the trustee in comparison with Western European countries.
“COURTNEY, B., Butterworths Trust Taxation Manual, 2nd edition, Butterworths:
London, 1990, p. 3

“2 As a condition for obtaining relief, the criteria of the so-called farmer test must be
met, where the beneficiary is a “farmer”, he is domiciled in United Kingdom and his
total assets consists of not less than 80% agricultural property. Taken over from KEO-
GAN A., MEE J., WYLIE, ], The Law & Taxation of Trusts, Tottels, 2007.
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Professor Marina Karaseva, Voronezh State University, Russian Federation

Review on the monograph E. Ruskowski, J. Stankiewicz, M. Tyniewicki, U. Zawadzka-Pgk (eds.)

ANNUAL AND LONG TERM
PUBLIC FINANCES IN CENTRAL

AND EASTERN EUROPEAN
COUNTRIES

Publisher: Temida 2, Bialystok 2013 (pp. 708)

he collective monograph “Annual and
TLong Term Public Finance in Central

and Eastern European Countries” pre-
pared with the participation of academics from
Belarus, Czech, Hungary, Lithuania, Poland,
Russia, Slovakia and Ukraine, was published
in Bialystok in 2013. The book addresses in
depth the problems associated with public fi-
nance and budget law and their relation to fis-
cal governance in the era of uncertainty and
financial instability. The book also serves to
demonstrate, from a practical viewpoint, the
value of comparative legal research in scien-
tific investigation and its role in revealing the
underlying problems that result in budgetary
mismanagement.

The first chapter, “Proposition of basic notions
and direction of research in the area of multi-
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year planning in public finances”, introduces
the reader to the mechanics of long-term fis-
cal frameworks and the problems associated
with their development and application. From
an academic point of view, the authors of the
chapter (Prof. E. Ruskowski, J. Stankiewicz,
M. Tyniewicki and U. Zawadzka-Pak) provide
valuable insight into the concept of annual and
long-term budgetary planning, the reasoning
behind its development, its range which covers
every aspect of monetary policy and finance,
and its functionality. Moreover, this chapter de-
fines, by a practical example, the approach to
the research that has been conducted, expressed
in terms of its application and scope.

The main body of the publication covers a wide

range of issues at the core of which are the legal
regulations regarding and governing the long-
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term budgetary planning of public finances
sector. It discusses the legal instruments that
have evolved over time and the solutions that
have been found to ensure that long-term bud-
getary planning functions effectively, efficiently
and transparently as well as in the best interest
of the state and the citizenry. It also illustrates
the way in which governments progressively
moved from annual to long-term budgetary
planning and the degree to which the European
Union has influenced this transition, not just
within its own member states, but also amongst
non-member states who adopted a similar mul-
tiannual framework model.

Furthermore, it examines the way in which
those frameworks have been applied in the
countries studied - their effect, and how prob-
lems related to making them work efficiently
are often closely connected with other budget-
ary factors. In Poland and Hungary, for exam-
ple, this relates to public debt and instability in
revenue income. In Belarus and Ukraine, it is
connected with legislative regulations of long-
term planning that remain unresolved. In Lith-
uania, there is a problem with the management
of budgetary appropriations, while in the Czech
Republic and Slovakia there are difficulties
arising from the application of budgetary prin-
ciples and fiscal accountability.

Taxation, banking and currency policy, and the
legal instruments that accompany their plan-
ning and governance, are discussed in the con-
text of long-term frameworks, in general terms
in relation to Central and Eastern European
states, but with specific reference being made to
Russia and Ukraine as individual case studies.
Reference is also made to research on the issue
of planning in relation to bank legislation, a hot

topic that is bound to awake interest and, as re-
cent events have demonstrated, equally bound
to expand the scope of the problem.

The monograph is a mine of information that
extends well beyond the space available in this
brief review. It is a sounding board for academ-
ics and a source of inspiration for researchers,
who will rapidly come to appreciate the scope
available for further investigation in this field,
as well as the value of comparative analysis.
Above all, it emphasizes the importance of the
role that long-term planning plays in achieving
budgetary discipline, a tenet enshrined in the
principles of the European Union.

As awhole, the monograph is an absorbing read
and a ‘must-have’ publication for those tackling
the problems associated with finance and fi-
nancial law, not just academics and researchers
but also those engaged on a day-to-day basis
with the practical aspects of effective lawmak-
ing. With that said, and to further whet the ap-
petite, I will leave you with a rather appropriate
and thought-provoking quotation from profes-
sor Ruskowski’s preface to the monograph,

“.. today it is rather important to establish, wheth-
er the long-term budgetary planning is a stable
tendency of time, or its prospects are uncertain.”
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mgr Ewa Lotko, Postgraduate student, Faculty of Law, University of Bialystok

REPORT ON THE XIII
INTERNATIONAL CONFERENCE

»OYSTEM OF FINANCIAL LAW”

(28.09-01.10.2014 Mikulov, Czech Republic)

topic of the System of Financial Law took place be-

tween 28 September and 1 October 2014 in Mikulov,
Czech Republic. The conference was organized by the Facul-
ty of Law of the Masaryk University in Brno and the Center
for Information and Research Organization in Public Fi-
nance and Tax Law of Central and Eastern European Coun-
tries. The previous annual conferences which gathered the
representatives of the study and practice of public finance
from Central and Eastern Europe took place in Bialystok,
Brno, Vilnius, Kosice, Grodno, Voronezh, Paris, Lviv, Prague
and Gy¢r, Bialystok and Omsk. Over 100 representatives of
research and academic centers from Belarus, Croatia, Ka-
zakhstan, Poland, Czech Republic, Russia, Serbia, Slovakia,
Ukraine and Hungary participated in this year’s conference.

The XIII International Academic Conference on the

The aim of the meeting was to review the thoughts and
experiences of individual Central and Eastern European
countries, as well as Croatia and Kazakhstan, in terms of
the definition, methodology, the system of designing fi-
nancial law, and the connection of financial law with other
legal branches.

The opening ceremony of the XIII Plenary Sessions was con-
ducted by Vice Dean of Masaryk University’s Faculty of Law,
Professor Petr Mrkyvka, and the President of the Center,
Professor Eugeniusz Ruskowski.
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The sessions were held for two days and were divided into five
panels. The proceedings of the first panel were moderated
by Professor E. Ruskowski, Professor P. Mrkyvka, and Pro-
fessor H. Arbutina. The first lecture, on the methodological
concept of designing the system of financial law in Russia,
was delivered by Professor M. Sentsova. The second lecture
in this section was co-authored by Professor M. Karfikova
and Professor R. Boha¢ and touched upon thoughts on the
system of financial law and the study of finance. After the
presentations, there was a discussion with the participation
of the speakers and panel moderators.

The second panel was moderated by Professor B. Brzezins-
ki, Professpr Kralik and Professor M. Radvan. In this sec-
tion, the lectures were given by Professor K. Piotrows-
ka-Marczak who analyzed the economic effects of the Polish
Public Finance Law; Professor M. Bujiidkova who touched
upon issues connected with the legal perspective of current
problems of public finance; Professor P. Patsurkivskyy who
analyzed the post-Soviet concepts of the financial law system
from the philosophical and methodological point of view;
whereas Professor 1. Tsindeliani drew the audience’s atten-
tion to the disputable points in the Russian financial law.

The third panel was moderated by Professor V. Babcak,

Professor L. Etel and Professor H. Markova. This section
of the session was focused mainly on the aspects connect-
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ed with fiscal rules in the Polish and EU laws, which were
discussed by Professor J. Ciak; on the issues of the financial
law system’s permanent character in a state, which were
presented by Professor R. Havrylyuk. Also Professor A.
Kostukov, who analyzed the relations between financial
law and constitutional law; G. Hulké, PhD, who presented
the constitutional limitations with regard to property and
financial management in Hungarian communes; and O.
Schlossberger, PhD, who drew the audience’s attention to
the legal aspects of electronic money; spoke in the course
of this section.

Lively discussions, during which the speakers had the chance
to take their stance in reference to the enquiries and remarks
made, took place after each panel.

In the first part on the second day of the session, Professor V.
Bab¢dk was the first one to deliver his speech on the topic of
“The origin of tax law as a result of the division in financial
law in Slovakia”. The session continued with the speech by J.
Bogovac, PhD, who drew the audience’s attention to the par-
adox of tax incentives in developing countries. Next, Profes-
sor T. Famulska, still remaining in the field of tax law, deliv-
ered a lecture entitled “Legal system of the Value Added Tax
in relation to taxation strategies of companies in Poland”
This part also included lectures by Professor H. Arbutina
who focused on answering the question if the changes in the
Croatian tax law head towards the rule of law; Professor V.
Nazarov who spoke about the function- and goal-oriented
approach to designing a financial law system; and Professor
L. Abramchik who analyzed the stages of tax procedure in
terms of tax regulation violations in the financial law sys-
tem in Belarus. The panel was concluded by the moderators,
Professor M. M. Bujnakova, Professor J. Gluchowski and D.
Sramkova, PhD.

The last panel on the second day was moderated by Profes-
sor R. Bohd¢, dr G. Hulkd and Professor A. Kostukov. The
session began with a lecture by Professor W. Miemiec who
drew the audience’ attention to the issue of managers’ and
employees’ responsibility for violations of public finance
discipline in terms of awarding public procurement con-
tracts. Next, Professor A. Jurkowska-Zeidler gave a speech
entitled, “Banking union: the influence of the European
Union on the financial law system” Professor B. Kolosows-
ka analyzed the legal conditions for preparing financial
statements by small and medium enterprises in Poland,

and Professor E. Chernikova discussed the selected aspects
of financial law in Russia.

The XIII International Academic Conference on the topic of
the System of Financial Law was concluded by Vice Dean of
Masaryk University’s Faculty of Law, Professor Petr Mrkyv-
ka, who thanked the speakers for their effort to prepare their
speeches, everyone for their participation in the sessions,
and for lively discussions in relation to the material present-
ed which proved that the matter of approaching the financial
law system is a highly significant element of public finance
and financial law.

The President of the Center, Professor Eugeniusz Ruskow-
ski, thanked the organizers, presented plans related to the
Center’s activity and announced that the topic of the XIV
International Academic Conference will be “Violations in
tax law”, and the University in Koice will organize the event.
The conference was accompanied by numerous attractions,
e.g. the possibility to visit the town of Mikulov, located at the
edge of a hilly area and by the large lakes of the South Mora-
vian Region; Mikulov Castle, which is currently the seat of
the Regional Museum; and one of the former properties of
the Prices of Liechtenstein, the Lednice Castle, which was
entered on the UNESCO World Heritage List.

This year’s conference was accompanied by one more im-
portant academic event, namely defenses of two double,
Polish-Czech, PhD theses. Damian Czudek, M.A., presented
his PhD dissertation entitled “Tax procedure” whose advisor
was Professor Leonard Etel. Michat Koziet, M.A., prepared
a PhD thesis entitled “The constitutional aspects of limiting
public debt in European Union countries” whose advisor
was Professor Eugeniusz Ruskowski. The co-advisor of both
theses was Professor Petr Mrkyvka.

The PhD theses are the aftermath of over 10 years of co-
operation between the Faculty of Law at the University of
Biatystok and the Faculty of Law at the Masaryk University
in Brno in the field of conducting international law compar-
ison studies. The joint academic work was possible owing
to the international activity of the Center for Information
and Research Organization in Public Finance and Tax Law
of Central and Eastern European Countries which brings to-
gether eminent specialists from 13 countries. It needs to be
stressed that these PhDs are the first international degrees of
the University of Biatystok.

53



Alicja Zinéwko, student, Faculty of Law, University of Bialystok

Report on the VIII International
Academic Financial Conference

MODERN PROBLEMS

OF FINANCIAL LAW

Grodno, 13-14 November 2014

he VIII International Academic Financial

I Conference took place on 13-14 Novem-
ber in Grodno, the Republic of Belarus. The
conference was organized by Yanka Kupala State

University of Grodno. The conference was devoted
to "Modern problems of financial law”.

Univesity of Biatystok, Faculty of Law was represented by:

- Ewa Lotko: postgraduate student at the Depar-
tement of Public Finanace and Financial Law

- Rafal Jurowiec: postgraduate student at the
Department of Tax Law

- Natalia Pawluczuk: fifth-year Law student

- Yana Muliarchyk: fifth-year Administration
student

- Alicja Zinéwko: third-year Law student

The aim of the conference was to pay special atten-

tion to the subject of current problems in the field of
financial law and to compare the systems in the Re-
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public of Belarus and in Poland. The seminar was di-
vided into 6 matching panels. The leading languages
were Russian, Polish and English.

The meeting began with acknowledgements to all
the participants by Associate Professor Cheburano-
va Svetlana Egorovna, Dean of the Faculty of Law,
and then by Associate Professor Lilia Abramchik,
Head of the Department of Constitutional Law. Sub-
sequently, Rafat Jurowiec, M.A., extended greetings
to all of the hosts and guests on behalf of the De-
partment of Public Finance and Financial Law and
the whole Faculty of Law at University of Bialystok.

Thereafter, a short introduction concerning cur-
rent aspects of financial law was made by Associ-
ate Professor Lilia Abramchik. The first section was
devoted to "Current problems of forming systems
of financial law”. The first speech was delivered by
Yana Muliarchyk. The issue of "Micro, small and
medium-sized enterprises in Poland” was raised.
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At this juncture, the authoress emphasized the
importance and influence this sector has on the
economy of our country. Moreover, the aspect of
the European Union’s activities aiming at the de-
velopment and support of small and medium-sized
enterprises was pointed out.

Afterwards, there were sections focused on mecha-
nisms of supervision over state facilities under reg-
ularity of financial legislation and present problems
of the budgeting process. Ewa Lotko, M.A., and
Natalia Pawluczuk gave a speech about the latter
subject related to public credit and debt in the con-
text of this panel. The first topic concerned "Area
of public debt in Poland in the long-term state fi-
nancial plan” The paper touched upon the issues
connected with prolongation of the financial plan-
ning period at the central level, which facilitates
the implementation of the transparency principle
in public finance, emphasises the most significant
government programs or projects, demonstrates
the allocation of public funds related to public debt
management and reveals the financial consequenc-
es of the implementation of political commitments,
which, as a result, favors the rationality of the bud-
getary policy of the state. The changes introduced
into the Polish legal system are, on the one hand,
the effect of the implementation of the European
Union provisions, on the other hand, they are an
instrument that is to have a positive impact on the
scope of the Polish public debt.

The subsequent lecture was connected with "Pub-
lic debt as one of the main elements of contempo-
rary issues of the public finance sector”. The lecture
included elucidation of the term “public debt” and
all of the terms related to the topic. The causes and
consequences of this phenomenon, as well as the in-
struments connected with the debt were mentioned.
A significant part of these themes was dedicated to
the impact of the economic situation of a country on
the size of debt.

The last panel was entitled “The legal grounds for
the circulation of money”. In this section, Alic-
ja Zinéwko gave a lecture on "The prospect of
adopting Euro in Poland as one of the current as-
pects of financial law”. The whole process and all
of the formal requirements were described. Fur-
thermore, the speaker presented profit and loss
account in connection with the implementation
of a new currency.

To sum up, with reference to the fourth panel, Rafal
Jurowiec, M.A., gave a short lecture about the cur-
rent structure of the tax law in the Polish legal sys-
tem. Particular attention was devoted to the prob-
lem in terms of general codification of the tax law.
Owing to the speech, the participants could hear
about the process of codification, its characteristics
and main rules that should be followed. Moreover,
the procedure of establishing Taxation Law Codifi-
cation Committee in Poland was recounted.

A short summary was made. There was time for
discussion and presentation of different approach-
es. Next, the students from Yanka Kupala State
University gave a performance comprising of role-
plays, songs and dance acts, which appealed to all
of the guests.

On the next day, 14 November, the event conclud-
ed with the official summary of the conference. All
of the representatives received certificates confirm-
ing their active participation. After the conference
the guests had some spare time, which was intend-
ed for sightseeing in the city of Grodno to enjoy its
monuments.

The whole conference was a great opportunity to
broaden the minds with regard to the current prob-
lems of financial law. Every lecture gave a new, dif-
ferent perspective on many issues. It was also a won-
derful chance to exchange views and opinions.
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The scientific activity of the Faculty of Law at the University of Bialystok

associated with the countries of Central and Eastern Europe

Project “Ten Years of the Visegrad Group
Member States in the European Union”

The project was prepared by Iwona Wronska and Ag-
nieszka Piekutowska.

In June, 2014. Project received funding from the In-
ternational Visegrad Fund in the competition of small
grants (Small Grants). The proceeds support made it
possible to finance the costs of organizing an interna-
tional scientific conference and the issue of the interna-
tional publication in English.

The project was entirely devoted to mutual cooperation
of the Visegrad Group within the European Union,
from the perspective of ten years of membership in
the Union. This cooperation has been the subject of re-
search and scientific discussion during the internation-
al scientific conference.

The main activity of the project was the international
conference “Ten Years of the Visegrad Group Member
States in the European Union’, held on 27-28 October
2014. At the Faculty of Law, University of Bialystok.
The result of the project is also published “Ten Years
of the Visegrad Group Member States in the European
Union’, edited by A. Piekutowska and I. Wronska.

The project partners were:

Masaryk University in Brno (Czech Republic).
Eétvos Lordnd University in Egyetem (Hungary)
Bratistawie Comenius University (Slovakia).

The project was implemented in October 2014. - Feb-
ruary 2015. The project was favorably settled and ter-
minated. Coordinators of the project were: Agnieszka
Piekutowska PhD and Iwona Wronska PhD

Visit of the representatives of Russian Academy
of National Economy and Civil Service

On 6 May 2014. Faculty of Law, University of Bialystok
hosted academics and students of the Russian Acade-
my of National Economy and Civil Service from Smo-
lensk headed by prof. Another Timofiejewna director
of the Academy. Guests were given a lecture on. “Rus-
sia’s political system,” which met with great interest
the students. There was a meeting of representatives
of student governments. They discussed min. student
exchange issues, issues of internships and co-opera-
tion between libraries outlets.

The coordinator of the visit was Jaroslaw Matwiejuk
PhD, Rector’s Plenipotentiary for the co-operation
with the Universities of Eastern Europe.

Third Scientific Conference of PhD students
at the University of Bialystok “International
cooperation and regional
development-challenges,
perspectives - 13-14 November 2014”

The conference was addressed to students, graduate
students and young workers scientific Polish and for-
eign universities. The main objective was to enable
presentation of their research, the first time she had
an international character. This stemmed from a de-
sire to strengthen cooperation young scientists con-
ducting research in their respective fields.










