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Dear Readers

It is a great pleasure to introduce you to the new issue of the Annual
Center Review. The Annual Center Review, as a joint project of the
Association Information and Organization Center for the Research
on the Public Finances and Tax Law in the Countries of Central and
Eastern Europe, as well as the Faculty of Law at the University of Bi-
alystok, will present academic accomplishments of the Association
Center and the Faculty in the area of research on the issues con-
cerning finances of the countries in this part of Europe. It is very
important that in this issue you can find articles by both professors
and young representatives of this academic field.

As I am taking over the function of the Chief Editor I would like
to warmly thank to my predecessor Dominika Jocz, M.A., for her
engagement in perfecting our Review. It is owing to her work that
Annual Center Review fulfils international standards and from
2015 is on the list of scored scientific journals of the Ministry of
Science and Higher Education with 4 points for publication.

Promoting current financial and tax law problems of the Count-
ries of Central and Eastern Europe, in this issue we are publishing
scientific elaborations of authors from Belarus, Poland, the Czech
Republic and Slovakia. You may learn from them about, e.g. public
funds in Slovakia, specificity of shares in revenues from income tax
as an income of local government units in Poland or about legal
institutions established to fight against legal fraud in VAT in the
Czech Republic. We explain among others the basis assumptions of
the bill of control system and internal audit of public finances re-
form currently vividly discussed in Czech Republic. We also recom-
mend the paper entitled “Does Participatory Budgeting Belong
to Democracy or Bureaucracy? Case study of Bialystok (Poland)”
Besides texts in English there is also one text published in Russian
concerning legal problems of representation institute application in
the tax relations on the Republic of Belarus example. In Annual
Center Review we also publish information about current initia-
tives taken by the Center and the Faculty of Law in Bialystok. In
this issue there are two Meeting Minutes from international con-
ferences, the first one being from a conference organised by Pavol
Jozef Safarik University in Kosice, the Faculty of Law, Department
of Financial Law and Tax Law and the “Center” on the subject of
“Tax law and its possibilities of prevention of tax evasion and tax
frauds” (Strbské Pleso, Slovakia) and the second one from a confer-
ence organised by the Research Club of Financial Law at the Faculty
of Law at the University of Bialystok on “Interdisciplinary problems
of corruption” (Bialystok, Poland). In this issue we are also publish-
ing information about initiatives in the area of contacts between the
Countries of Central and Eastern Europe taken by the Faculty of
Law at the University in Bialystok. We also present information on
the initiatives undertaken by the Faculty of Law at the University of
Bialystok, concerning Central and Eastern Europe.

It is my great pleasure to inform you that we have launched
a webpage of the Annual Center Review www.ciob.pl, subpage:
ACR, where all the information from the Editorial Board as well
as subsequent issues of the journal will be published. I invite you
to become familiar with the editorial requirements which will be
strictly obeyed in the subsequent issues as well as to send in texts of
research papers in English or Russian.

Looking forward to fruitful cooperation I wish you pleasant read-
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ouenm, kanoudam ropuouueckux Hayxk Tunus 4. A6pamuux,

3asedyrouiuii kagpedpvl KOHCMUMYYUOHHO20 NPaesa,

Ipoonenckuii 2ocyoapcmeenHulti yHusepcumem umeru Anku Kynanot,

Pecnybnuxa Benapyco

Associate professor, PhD Lilia Y. Abramchik,
Head of the Department of a constitutional law,
Yanka Kupala State University of Grodno,
Republic of Belarus

ITPABOBDBIE ITPOBJ/IEMbI ITIPUMEHEHW A
VMHCTUTYTA IIPENCTABUTE/IbCTBA B HAJIOT'OBbBIX
OTHOHIEHUAX HAIIPUMEPE PECIIYB/IMKU
BE/TAPYCb

LEGAL PROBLEMS OF REPRESENTATION INSTITUTE
APPLICATION IN THE TAX RELATIONS ON THE
REPUBLIC OF BELARUS EXAMPLE

BBenenmne
Bycnom/mx dbopMupoBaHMA ¥ CTAHOBJIEHUS HAJIO-

TOBOJI CUCTEMBI, KOTIa HAaJIOTOBbIe 00s13aTeIbCTBA

JIO/DKHBI UCIIONHATBCS CBOEBPEMEHHO 1 B IIOJTHOM
00BéMe, BAXXHYIO POJIb UTPAET MHCTUTYT IIPEACTABUTEIb-
CTBa B HAJIOTOBOM IIpaBe. AKTYaJIbHOCTD MCC/IEfOBAHN
JAaHHOTO MHCTUTYTA OOYC/IOB/IEHA TeM, 4TO pa3paboTaH-
HBII B IPaXKJAHCKOM IIPaBe MHCTUTYT IPeACTaBUTEIbCTBA
paccMaTpuBaeT Bce ero 0COOeHHOCTH, OFHAKO, B HAJIOrO-
BOM IIpaBe OH IIPHOOpeTaeT CaMOCTOsTeNIbHOE 3HAYEHIIE,
IIOCKO/IBKY O06/1afiaeT PsfOM XapaKTePHBIX MPU3HAKOB,
CBA3aHHBIX C B/IACTHBIM XapaKTE€POM HaJIOTOBBIX IIpaBO-
OTHOLIEHMII, B CBA3Y C 4eM, €r0 POJib B HAJIOTOBOM IIpaBe
HeJIb3s5 HeJI0OLIeHNBATb.

MHCTI/ITYT IIpEACTABUTE/IbCTBA MTOABNIICA B ITPAXKTAaHCKOM
IIpaBe€, 9yThb IIO3’K€ — B I'Pa’XXIaHCKO-IIpOL€CCya/IbHOM

npase. IIy6nu4Has npruposa HaJOrOBBIX IIPAaBOOTHOLIE-
HUIT IpeycMaTpuBaeT Ha/lu4due IBYX «CTOPOH» (B/IacT-
HOJI 1 0053aHHOI1), KOTOpPbIe MOTYT OBITb NPE/ICTAB/ICHDI
HECKONIbKUMM CyObekTaMy. HajioroBbele opraHsl peanu-
3yI0T IIpaBOBble O05A3aHHOCTM B IIpefie/laX YCTaHOBJIEH-
HOJl KOMIleTeHIMy, 6e3 4ero pakTU4eckyt HeBO3MOXKHO
BBIIIO/IHEHVE HY OJJHOI M3 BMIOBBIX O0A3aHHOCTE Ha-
JIOTOIVIaTeNbIVKa. HamoronaaTenpuiuky B TaKOM CIIy-
Yae SB/IAIOTCA 0000IaroIiell KaTeropueii M MOTyT ObITH
IpefcTaBIeHbl PU3NIECKVMU U IOPUANYECKIMY JINLIAMA
— HQJIOTOIUIATE/bIIMKAMM, & TaKXKe B YCTAHOBJIEHHBIX
3aKOHOZIATeTIbCTBOM C/Ty4asAX MX HpPefCcTaBUTEIAMMU, Ha-
JIOTOBBIMM areHTamy M T.aI. [leiicTByrollee HamoOroBoe
3aKOHOJATeJIbCTBO He MAET OIpefeleHNsI TEPMIHY «Ha-
JIOTOBO€ TPEACTABUTENIbCTBO», A JIMIIb 3aKpeIsieT Be
($hopMBI IIpeCTaBUTENbCTBA: 3aKOHHOE Y YIIOTHOMOYEH-
Hoe.
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[Tpu pelieHny MHOTMX Ha/IOTOBBIX BOIIPOCOB HAJIOTOILIA-
Te/IbIUK He BCEIra MOXKET PELIUTb X CAMOCTOATENILHO,
HaIpuMep: B Cly4ae OTHAa/IeHHOCTY OT HaJIOTOBOTO Opra-
Ha, He3HaHM: W/IM He TIOHMMAaHM: HaJIoTOBOTO 3aKOHOfIa-
TEJIbCTBA U T.JI.

B Pecniy6nuke Bemapych, Hapsmy co BceMu IpeuMyliie-
CTBaMM JAHHOTO MHCTUTYTA, HAJIOTOBOE IIPeCTaBUTE/Ib-
CTBO He [JOCTaTOYHO LIMPOKO PACIPOCTPAHEHO U ypery-
JIMPOBAHO, B CBA3Y C 3TUM, TpebyeTcs JOIOTHNUTENbHOe
U3y4eHMe JJaHHOU o0yacTy, paspaboTKa HalpasIeHUI
COBEpLIEHCTBOBAHMA JIeATE/IbHOCTY B paMKaxX Ha/IOTOBO-
O NIPEACTaBUTENbCTBA.

OcHOBHag 4YacTh

B ycnoBusIX M3MeHMBIINXCSI OTHOLICHMIT COOCTBEHHOCTH,
3aKpeIUIeHNns IpaBa Ha CBOOOJHOE MCIIONb30BaHMe CBO-
UX CIIOCOOHOCTEI U MMYILeCTBa /IS IpefIpUHIMATEIb-
CKOI1 U VIHOV He 3aIlpelEHHOM 3aKOHOM SKOHOMMYECKOM
IeATEIbHOCTY 6e3 IOCTOAHHOTO WM 3MN304MYeCKOTO
oOpalljeHNsA K MHCTUTYTY IPeACTaBUTENbCTBA CTajIa He-
MBIC/IIMA IeAITe/IbHOCTD OO/IbIINHCTBA MHANBU/YaTIbHbIX
IpefIpyHIMaTeNel 1 OPUANIeCKUX NIl

Ha Hanu4me AByX CTOPOH B HaJIOTOBBIX IIPABOOTHOIIEHN -
ax ykaspiBaeT Takxe I0.A. AprembeBa. Tak, OHa OTMedaeT,
4TO MyO/MMYHas IPUPOZia HAJIOTOBBIX IIPAaBOOTHOIIEHMUI
IpeflyCMaTpuBaeT Haau4uue ABYX «CTOPOH» (BIACTHON
U 00s53aHHOJ), KOTOpble MOTYT OBITh IIPefCTaBIE€HBI
HECKOIbKMMM CyObekTamu. HamoroBble opraHsl peann-
3yI0T IIpaBOBble O0A3aHHOCTYU B IIpefie/laX YCTaHOBJICH-
HOV KOMITeTeHII, 6e3 dero (akTu4ecKu HEBO3MOXKHO
BBINIOJIHEHME HU OJHON 13 BUMOBBIX O0S3aHHOCTEN Ha-
JIOTOIVIaTeNbIVKa. HamorommaTenpiuiukyt B TaKOM CIIy-
Jae sB/IAITCA 0000Iaroleil KaTeropueit 1 MOTyT OBbITh
npefcTaBaeHbl GU3NIECKUMI U OPUAMYECKUMU JIUIIAMU
— HAJIOTOIUIATE/bIVIKAMY, @ TAaKXKe B YCTAHOBJIEHHBIX
3aKOHOZIATe/IbCTBOM C/Ty4asix MX HpefCcTaBUTESIMMU, Ha-
JIOTOBBIMM ar€HTaMy U T.I1.2

Hanmorosoe mpencTaBUTENbCTBO MMEET CYIECTBEHHbIE
OTIM4MA OT TPAKAAHCKO-IPABOBOrO, IIOCKO/IbKY Ha-
IPaB/IeHHOCTb METOJA PEryIMpOBaHNA He IO3BOJAET
IOCTaBUTb 3HAK PaBEHCTBA MEXJY HMIEpaTUBHBIM
U [UCHO3UTUBHBIM TIpefiCTaBUTENbCTBOM. Hamorosoe
IPeNCTAaBUTEILCTBO PETYIUPYeT BBIIONTHEHNUE IIepBOO-
YepeHOro JO/ra HaJoToIIaTe/NblyuKa (YIIaTy Ha/loros

u cobopos). OHO 6asupyeTcsi Ha OTHOLIEHVSIX B/IACTU
U HOJYMHEHMs, KOTOpoe 00ecIednBaeTcs BIACTHBIMIU,
VMIIEPAaTUBHBIMA METOJAMM B OTINYME OT TPaK[aH-
CKO-IIpaBOBOTO IIPECTABUTENBCTBA, MMEIOLIETO JIMC-
MO3UTHBHBINA XapakTep. HamoroBoe 3akoHOmaTeTbCTBO
OCHOBBIBAeTCs Ha IOCBIIKE, YTO IVIABHOJ 0053aHHOCTBIO
HaJIOrOIUIaTENIbIINKA ABJIAETCA CBOEBPEMEHHAS I IIONHAA
yIUIaTa HaJIoroB U c6opoB. IIpy 3TOM HamorommaTe bk
MO>KeT IIPYHMMATD Y4aCTye B TOZOOHBIX OTHOIIEHNAX KaK
HEIIOCPENICTBEHHO, TaK I Yepe3 IpefcTaBuTeneil. Bropoi
IIyTh VICIIO/Ib3YETCsA, KOIA Ha/IOTOIUIATEIbIIMK HE MOXKET
VICTIOTTHATD HAJIOTOBBIe 0053aHHOCTY (He JOCTUT OIIpefie-
JICHHOTO BO3pacTa) W/IM BBIIOMHEHNE 00sA3aHHOCTel 3a-
TPY/HEHO (B CBA3Y C yIa/IeHHOCTbBIO HA/IOTOII/TATe/IbII VKA
nrt.n.).>

Oco6eHHOCTM HA/IOTrOBOTO IIPECTABUTENIbCTBA 3AKIIIO-
qaloTcsi B crennduyeckoM cyObeKTHOM cocTase. Ilo-
CIeNHNUIT TIpefycMaTpUBaeT BO3HUKHOBEHVE VI PETY/IN-
pOBaHMe OTHOLIEHUIT MEXJY TpeMs JUIaMU, a IMEHHO:
JINIIOM, KOTOPOTO IIPENCTAB/IAIT (Ha/lOrOIUIATeIbIIN-
KOM); JIMLJOM, KOTOpOe IIPefCTaB/IsAeT — IPeACTaBUTeNIeM
(3aKOHHBIM, YIIOTHOMOYEHHBIM); TPETHIM JIAI[OM, B PO/II
KOTOPOTO BBICTYNAIOT HAJIOTOBble OPTaHbl WM [PYroit
OpraH, OCYILIeCTB/IAILNIT KOHTPO/Ib 32 CBOEBPEMEHHbBIM
¥l IO/THBIM HOCTYIUIEHVEM HaIoroB U COOPOB B COOTBeET-
CTBYIOLIVE LIeHTPa/IV30BaHHbIE IeHEe>KHbIE (POH/BL.

To4HOE ¥ TIOJTHOE MCIIO/IHEH)E HA/JIOTOBOTO JO/Ta B JaH-
HOM CJIy4ae IOATBEP>KJAaeTCs MPOLeCcCyaNbHO JOKYMEH-
TaJIbHBIM OoQopMIeHneM. Kak mpaBmio, mporeccyainib-
Hble JJOKYMEHTbI BBIIOMHAIT (QYHKINIO OPUANIECKOTO
¢akTa, 00YC/IOBIBAIOIIETO0 OCHOBAHVIS BO3HUKHOBEHNS,
M3MeHEHVsI WM TpeKpaIljeHnsi KOHKPETHBIX MPOLecCy-
QJIbHBIX IPABOOTHOIIEHNMIL.*

B cBoem mccnegoBanun IV Kap6yme ykasbiBaet, 4To
Bechb IIPOLIecC BBIMTOJTHEHNA HalOTOBOTO JO/Tra IIpU Hajlo-
TOBOM IIPECTAaBUTENbCTBE CONPOBOXKJAETCS COCTaBIIe-
HYeM OOJIBLIIOTO KOMYeCTBA IPOL[eCCYaIbHBIX JOKYMEH-
TOB. /IBOJIHaA IpUpoa SOKYMEHTUPOBAHNA IPOABIAETCA
B TOM, 4YTO, C OJJHOIl CTOPOHDLI, OHO SBJAETCA UTOTOM
HeVICTBUI TIO peanu3aliio HaMOTOBOM 00sS3aHHOCTU Ha
OIIpefie/NIeHHOI CTafuM, C APYTOil — CPEACTBOM AMHAMUKY
HaJIOTOBO-IIPOLIeCCYalbHBIX IPABOOTHOIIEHN, TO €CTb
OCHOBaHMEM [JIA OCYLIeCTB/IeHNA HeCTBUII Ha BBINOJI-
HEHJE HaJIOTOBOTO JIO/ITa B IIpefieiaxX CIefyIomeli CTaium.
Tak, B3sATHMe Ha HAJIOTOBBINl y4eT Ha/IOTOIUIATE/IbIINKA



VI IIaTe/IbIIIKA COOPOB 1 TTO/Ty4eHie COOTBETCTBYIOIETO
JIOKYMEHTa BBICTYIIAeT IOPUANIECKUM (aKTOM I BO3-
HUKHOBEHM IIPOLI€CCYaIbHOTO TPaBOOTHOLIEHNA B IIpe-
Jenax crefywolleil CTafuy — yNaaTbl Hajora MM, eClayn
IJI 5TOTO HET OCHOBAHUI — INPENCTaBIeHNA HAIOTOBO
OTYETHOCTU.?

ITpowecc peamnsanuy HaJIOrOBOI O0S3aHHOCTY COCTOUT
U3 TpeX CTaJuil: BHIIIOJIHEHME O/ITa II0 HAJIOTOBOMY y4e-
TY, BBIIIOJIHEHME JIONITA IO yTI/IaTe HAa/lora U BBIIIOTTHEHMe
Tlora 110 HaJoroBoii oTyeTHOCTH. IlpemnoxkenHoe nene-
HUe CTaJuil IONMHOCTbIO OTPa)KaeT JIOTMKY IOCTPOEHM
HAJIOr0BOJI 00A3aHHOCTY V1 AMHAMMKY IIPaBOOTHOLICHNIL.

Kpurepnsamu pasrpaHmdeHus CTafuil BBIIIOTHEHMs Ha-
JIOTOBOTO JOJITA ABIAETCA:

1) uenb,

2) BpeMeHHbIe I'PaHMIBI,

3) comepxaHme (COBOKYIHOCTb IIPOLIECCYa/lbHBIX
IeCTBUIN),

4) cyObeKTHBIN COCTaB,

5) mpoljeccyaspHOe ¥ JOKYMeHTajbHOe odopMIe-

Hue.°

PaccMoTpuM yd4acTye mpefcTaBUTENIEN HATOTOIUIATENb-
I[MKOB Ha MPOTSDKEHUY ITUX CTA[IVIT BBIMIOTHEHVS IO/
HaJIOTOIUIATENNBIMKOM. B HAa/lOroBBIX CIOpax IIpefcTa-
BUTE/AMM HAJIOTOIIATE/NIbIIVKOB SABJIAIOTCSA HAaJIOTOBbIE
IpefCcTaBUTeNN. BbIcTymas Kak O0O0sA3aHHBI CYODBeKT,
IOPUANYECKOe TUI[0 MOKET OBITh KaK OTHEe/IbHBIM Y4acT-
HVKOM IPAaBOOTHOIIEHNMII — IUIATEbIINKOM HA/IOra, TaK
¥ HAJIOTOBBIM IIPEICTABUTE]Ib.

Ilo muenuto B.M. ®okuHa, HAOTOBBIN IpelCTaBUTENDb
(HaJIOTOBBIIT aTEHT) — 9TO IPUANYECKOe U pusndeckoe
M0, HA KOTOPOE, COIVIACHO aKTY HAJIOTOBOTO 3aKOHOJA-
TeIbCTBA, BO3/IATAIOTCA O00A3aHHOCTU IO MCUMCIEHUIO,
VAepXXaHUIO U TIePEeYNCIeHNIO B COOTBETCTBYIOLMI OI0/I-
JKeT HaJ/IOTOB 3a IUIATe/IbIUKa Hajora. B cryyae Heynmep-
JKaHMs HaJIoTa, KOTOPBII NOISKNT YAep>KaHNUIO U Iepe-
YUCIEHNIO B OIO[PKET HAJIOTOBBIM areHTOM, 00A3aHHOCTD
IUTaTeNbIIKa Hajora IO yIUlaTe Hajora CYUTaeTcs
HEBBIIO/THEHHO, TO €CTh MMEHHO IIATE/IbINK HaJIora
SIBJISIETCS IOJDKHUKOM Tepeft 610KeToM. B cooTBeTCcTBUU
C Ha/IOTOBBIM 3aKOHOJATE/IbCTBOM IOPUANYECKOE JNUIIO
ABJISIETCS HAJIOTOBBIM areHTOM II0 HAJIOTy Ha JOXOAbI (u-
3MYeCKUX JINI] ¥ aKIU3HOTOo cbopa.’

Crnennduka HajTOroBO-IIPaBOBOTO CTaTyca IOpuUpande-
CKOTO /INIIA, BHICTYTIAIONIEr0 B PO/ HAJIOTOBOTO areHTa,
IPOAB/IAETCA B TOM, YTO HAJIOTOBBINl areHT BBICTYIIAET
IIpefCTaBUTENIEM TOCYAAPCTBA, PeaNn3ys 4acTb TOCyap-
CTBEHHOTO CYBEPEHWUTETa, a UMEHHO — IIpaBa rocypaap-
CTBa B3BICKMBATh Hajoru. B oenoM, cormamasach ¢ 3TUM,
HY>XHO HOAYEPKHYTb, 4YTO HAJIOTOBBIN areHT SBSETCS
OTBETCTBEHHBIM 32 IIOJTHOTY HAYMCIICHUA, COfCP>KaHNUA
¥l YIUIaTBI B OIO/PKET HaJIOTa.

IIpudeM, eci HaZTOTOBBIN aT€HT He OCYIIECTB/IAET HauNC-
JIeHue, COfilep>KaHye VI YIIaTy (IepednciaeHne) CyMMBI
HaJIOora, OTBETCTBEHHOCTDb 3a IOrallleHue CyMMBI Hajo-
rOBOTO 00513aTe/IbCTBA WJIM HAJIOTOBOTO JJO/ITa, KOTOPBIN
BO3HMKAET B pe3y/nbraTe TaKUX HEVICTBUIL, BO3/IaraeTcs
Ha TaKoro Hanorosoro areHTa. HK P® B ummnepaTuBHOM
HOpAJKe YCTAHOBMI 0OA3aHHOCTD HAJIOTOBOTO areHTa Io
yZiep>KaHMIO HajIoTa ¢ JoXofia GU3MIecKuX L 6e3 corna-
CusA CaMOrO HajJIoroBoro areHra. Ilostomy sro sABnsgerca
OIIpEeIe/ICHHON IIPaBOBOJ O0053aHHOCTBIO HATIOTOBOTO
areHra.®

Takum 06pas3oM, cTaTyc Ha/lIOrOBOTO areHTa XapaKTepHu-
3yeT Tpuaja ero OCHOBHBIX 00A3aHHOCTEIL:

1) 06s13aHHOCTD IO HAYMCIEHUIO Haora (10 orpere-
JIEHMIO HAJIOTA, IT0 MCYMCIEHNIO 0O'beMa HaIOrOBO-
ro o0g3aTenbCTBA IIATENbINMKA UCXOAA U3 6asbl
HAJIOT000/I0KeHNs, eMICTBYIOIMX CTAaBOK Hajora
U TIPefOCTaBIEHHbBIX IUIATeIbIUKY HAjora Hajo-
TOBBIX JIBTOT),

2) 06513aHHOCTb 110 Yiep>KaHVIO HAYVCTIEHHO CYMMBI
Hajiora (BBIp@XKaeTcsi B Y[ep>KaHUU HaIOTOBBIM
areHTOM BBIIUIATHI IUIATEeBIIVKY YaCTV IPUHAJ|Ie-
aIIlero eMy I0XO/a, PaBHOII CYMMe MCUUCIEHHOTO
HAJIOTOBOTO 0053aTeNbCTBA),

3) 00s13aTe/IbCTBO MO BHECEHUIO Y/IeP>KaHHOI CYMMBI
HajIora B 6I0/PKeT COOTBETCTBYIOIIETO yPOBH.’

HeMmanoBa>KHBIM SIB/I€TCA TaKKe 00A3aHHOCTb HAJIOTO-
BOT'O areHTa I10 Be[JeHNI0 Ha/IOTOBOr'O y4eTa I IIpefoCTaB-
JIEHUIO HA/IOTOBOJ 0T4eTHOCTH. OHA HOCUT CBOETO poja
obecrieynTeNbHBIN XapakTep. Ha Ha/moroBbIX areHTOB
BO3JI0KEHA OTBETCTBEHHOCTD 33 HaJIeXKalllee BBIIIOTHE-
HIe yKa3aHHBIX o0sA3aHHOCTel. Hapmexxammit xapakTep
BBIIIOJIHEHNSA TIPOABAETCA B IPABMIbHOM HA4MCIEHUM,
IIOJIHOM yZep>KaHUM Hajora, a TaKXKe B CBO€BPEMEHHOM
U TIOJIHOM €T0 IIepeuncIeHN B JOXOJ, FOCYapCTBa.
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10.A. ApreMbeBa yKasbIBaeT, YTO OCOOEHHOCTBIO HAJoO-
TOBOrO IIpOIlecca SAB/IACTCSA CUHTETUYECKUIT XapakTep
B3aMMOJIEVICTBY OOJBIIVHCTBA HAJIOTOBBIX IPOLEAYP
C OCHOBHBIMM MaTepUaIbHbIMU (PeryIsATUBHBIMU U Je-
JMKTHBIMM) HAJIOTOBBIMM IIPABOOTHOLIEHMSIMMU, Ha pe-
a/IM3alMI0 KOTOPBIX OHM HAaIpaB/ieHbl. Tak, HaJOTOBbIE
areHTbl, C OHOI CTOPOHBI, SIB/IIIOTCS CYOBEKTAMM CITOXK-
HOTO HAJIOTOBOTO 003aTe/IbCTBA THUIA «IUIATEIbIINK
HAJIOTa; HaJIOTOBBIII areHT; OI0XKeT», C APYTOIl OHU ABJIA-
I0TCSA M YY9aCTHUKAMU IPOLeAYP, KOTOpble 00eCIeyrBaloT
ero peanmsanuio. [IpaBoBoil cTaTyc ux 61M30K K CTaTyCy
HAJIOTOIIATENNbIIMKOB, HO He TOX/leCTBeHeH eMy. OCHOB-
Hble Pas/IN4ysi BBIAB/IAIOTCSA Ha 3Talle JOOPOBONBHOTO
BBIIIO/THEHVISI HA/IOTOBOTO JJO/ITA B CBSI3Y C MX y4acTyeM
B TaKNUX HAJIOTOBBIX ONlepalMsX KaK OIpefielieHre Hajo-
roBoro o6s3arenbcTBa. HaloroBblii areHT BBHINONHAET
POJIb CBOEOOPAa3HOrO MOCPETHUKA MEX/Y TOCYIapCTBOM
Y HaJIOTOIUIATE/bIIVIKOM, SB/IACTCA IIPefCcTaBUTENIeM
00enx CTOPOH B HA/IOTOBBIX IPAaBOOTHOLICHMAX: IIPef-
CTaBUTEJIEM TOCY/IapCTBA, IIOCKOIbKY Hafle/ieH B/IaCTHbI-
MM [OTHOMOYMSAMM OTHOCKUTENBHO HAa/IOTOIIaTebIKa
[0 M3BATUI0 YaCTM €ro COOCTBEHHOCTM KaK Hasora,
CyMMa KOTOPOTO IIOJJIEXKXNT MEepPeUyC/IeHNIO B TOXOJ, CO-
OTBETCTBYIOLIIETO OIO/PKETa, TO eCTb IPeACTaB/sAeT CO-
6011 [lelileHTpaNTN30BaHHbI QOHJ, CPECTB IOCYApCTBa;
IpeJcTaBUTeIeM IUIATeNbIVKA, TIOCKO/IbKY MepednciiaeT
HAJIOT OT MMEHM IUIaTe/lbIIMKA M 3a €ro CYeT, «IMIIa-
eT» ero HeOOXOAMMOCTM PacCYMTBIBATD CYMMY HajIora
Y IPEefOCTaB/IATh KaKyl-1M60 OTYETHOCTh IO HA/IOTO-
BBIM OTYMCTIEHVSIM OT OIIepaliiil, B KOTOPHIX IIPUHUMAIOT
ydacTue Ha/llOrOBble areHThI, I HeceT OTBETCTBEHHOCTD 32
HeHaJjIe)kalllee BBIITOJTHEeHMe CBOMX 00sA3aHHOCTet. "

Takoe 0ocob6eHHOe MeCTO HA/lIOrOBOTO areHTa B HA/IOro-
BOM 00sA3aTeIbcTBe 00YCTIOBIEHO HEOOXOAMMOCTLIO 3a-
KPEN/IeHNA COOTBETCTBYIOUIMX TapaHTUil 3allUThl IIpaB
YYaCTHUKOB 00513aTeNbCTBEHHOTO HA/IOTOBOTO IIPaBOOT-
HOIIIEHMA OT HaPYIIEHWIl VIV 3/I0YIIOTpeOIeHNiT IPyTux
Y4YaCTHUKOB, 4 UMEHHO:

a) TapaHTUI I IUIaTe/bIIMKA HAjIora — B CIy4ae He-
HaJJIEKALETO BBIIIOTHEHNA HAJIOTOBBIM areHTOM
CBOMX (YHKIMIT BO BpeJ, TAKOMY IIIATEIbIIUKY —
Ha YpOBHE 3aIlUTHI IIaTe/lbIIMKa HAJIOTa OT 3710Y-
noTpe6IeHNI KOHTPOIMPYIOMINX OPTaHOB;

6) rapaHTuMil /I HaJIOTOBOTO areHTa — B CIy4ae 3710-
yIoTpe6/IeHnit co CTOPOHBI KOHTPOMMPYIOIINX

OpPraHOB — Ha YPOBHe TAaKMX TapaHTUil, KOTOpbIe
IpEeOCTaB/IeHbl 3aKOHO/IATe/TbCTBOM IIIATe/bIIN-
Ky HaJjiora.

IIeI7[CTBonmee HAaJIOTOBO€ 3aKOHOJATE€/IbCTBO ABIACTCA
AOCTAaTOYHO HECOBEPUICHHBIM 1 HENOC/IENO0BATEIbHBIM
B BOIIpOCAX pEryMpoBaHNs pO/IN HAJIOTOBBIX ITpEACTa-
BUTeJIEN B pornecce HAaJIOT006I0KEHNA.

B cBasu ¢ atuM Tpebyercsa yHUPMKAIMA OOLIMX IIOTIO-
JKEHMI, KOTOpble KAacaloTCs MaTepuaabHON CTOPOHBI
HAJIOTOBBIX IIPABOOTHOLIEHMII MPY YYaCTUM HATOTOBBIX
IpefcTaBuUTeNell, B TOM YMC/Ie BOIPOCOB C MX y4acTyeM
KaK CyO'beKTOB B HaJIOTOBBIX CIIOPAX, @ TAKXKe BOIIPOCOB,
CBA3AHHBIX C IIPVUBJIeYeHNEM NOCTEHNX K I0PUANIECKO
orBeTcTBeHHOCTH. Hapany ¢ atum tpebyercsa yHuduxa-
IV TIPOIIECCYa/bHBIX ACHEKTOB, KacaloUMXCA HeATeNb-
HOCT) HAJIOTOBBIX areHTOB, B JAaCTHOCTM, OIpefie/ieHne
HOpsAZIKA pa3pelleHns CIIOpOB, OIHOJ U3 CTOPOH B KOTO-
PbIX ABJAETCA HAJIOTOBBIN areHT, HOPAAKAa MPUMeHEHMN
IPUHYAUTENbHBIX Mep K HeloOpOCOBECTHOMY Ha/IOrOBO-

My areHTy U pAJ SPYTUX.

[TpakTuyecKkye MpenMyLIecTBa IPefCTaBUTENIbCTBA Ode-
BUJIHBI - B PaMKaxX JaHHOTO IIPaBOBOIO MHCTUTYTa 0Obe-
CIIeYyBAeTCs BO3MOXKHOCTD OJHOBPEMEHHOTO y4acCTHs
OfHOTO ¥ TOTO )K€ JINLA B Pas/IMIHBIX [IPaBOOTHOIIEHIIX,
COBepLIeHMsI HECKOTIBKIX CJIeTIOK, II0 KOTOPBIM OHO OyzieT
CUNTAThCs CYyOBEKTOM IIpaBa, B Lie/isix Hanbonee addek-
TVMBHOJ 3alIMTHI IIPaB ¥ MHTEPECOB BOCIOIb30BATHCS
CrielMaIbHbIMY 3HAHWAMMU M OIIBITOM IIPeCTaBUTENIEN,
a TaK)Ke COKOHOMUTD BpeMsL.

B cBoem uccnepoBanum B.O. EBTyIIeHKO OTMedYaeT, 4TO
B JIEJICTBYIOIIEM 3aKOHO/IaTENIbCTBE HE BCEINIa BBIEPKU-
BaeTCsl eAVHCTBO TEPMUHONOIUY, TEPMUH «IIOCPEIHUK»
3a4aCTYIO0 UCIOIb3YEeTCA B pa3s/IMYHbIX 3HAYEHNAX, B CBA-
3M C YeM, B SKOHOMMYECKON U IOPUANYECKON TUTepaType
MO-TIPEKHEMY OCYLIECTB/IAIOTCA IONBITKM IOABECTH
O[IHO pacCMaTpMBaeMoe IOHATHNE IOJ, JPYroe MIN yCTa-
HOBUTD X YaCTUIHOE TOXK/ECTBO.!!

Pa3BuTne mpefcTaBuTENbCTBA B COBPEMEHHBIX YCTOBMAX
PBIHOYHBIX OTHOLIEHWIT TpebyeT apPpekTUBHOrO mpaBo-
BOTO MeXaHM3Ma, 00eCIe4yBaloNiero 4YeTKOCTb U ION-
HOTY ero perylmmpoBaHNA. BmecTe ¢ TeM, Kak ITOKasasn
aHa/I13 HOPMATMBHO-IIPABOBBIX aKTOB, @ TAKXKe Cy/leOHOI
HOPaKTUKM IO MCCTIefyeMoil mpobieMe, B IPaXJaHCKOM
3aKOHOJIaTe/IbCTBE O NPENCTaBUTENbCTBE, €CTh IPOOebI



U TPOTUBOPEUMS, UTO YCIOXKHAET €ro IpaKTUdecKoe
npumeHenne. Kpome Toro, obuiee pa3purtue UBUINCTH-
4eCKOJi HayKy IpefolpefieisieT HeoOXOAUMOCTb B yTOU-
HEHUM M CUCTeMATU3aIVV MMEIOLIVXCA TeOpeTUYeCKUX
HOIOXKEHNI O TIPeACTaBUTENbCTBE, Beb HECMOTPS Ha
3HAYNTENbHOE YNC/IO TPYHOB, B KOTOPBIX paccMaTpuBa-
I0TCS Te VIV MHBIEe aCIeKThl PeCTaBUTeNbCTBA, 10 CUX
IOp HET e[VHCTBA IOAXONOB OTHOCHUTEIbHO HOHATUA
IpeACTaBUTEeNbCTBA; OONMbIIOe KOMMYECTBO BOIPOCOB
BBI3bIBACT OIpeJie/ieHNe I0PUANIECKOl CYIHOCTY Ipef-
CTaBUTEIbCTBA, €T0 MeCTa B CUCTEMe MHCTUTYTOB IPaXk-
JaHCKOTO IpaBa.'?

B cBsi3M ¢ TeM, YTO peanmsalys MpefCTaBUTE/IEM CBOMX
IIOJTHOMOYNIT 3aTparuBaeT MHTEPeChl KaK IIPefCTaBIii-
€MOro, TaK ¥ TPETbUX JINI, 0COOYI0 3HAYMMOCTD IpPH-
obpeTaeT mpo6yeMa OIpefie/ieHNsI IIPAaBOBOTO CTaTyca
IpefCTaBUTeNs, CYL[HOCTM €ro IOTHOMOYNIL, a TaKKe
COOTHOLIEHVSI BOMM U BOJIEU3DSABICHNSA B OTHOLIEHMSX
IPeNCTaBIUTENbCTBA, YTO TO3BONINT Hanbonee appexTns-
HO 3aIVTUTH [IPaBa ¥ 3aKOHHBIE MHTEPEChl YKa3aHHbBIX
cyObeKTOB. MHOXKeCTBO IIpo6/1eM, BO3HUKAIOIX B JaH-
HOI chepe Ha COBPEMEHHOM I3Talle, OCTAIOTCSI HEUCCIe-
[IOBAaHHBIMM /OO [VCKYCCUOHHBIMM, 3aKOHOJATENIbHAS
6a3a O IpeCTABUTEIbCTBE TaKXKe HEJOCTATOYHO pas-
paboTtaHa 1 TpeOyeT COBepLIEHCTBOBaHMA. MeX/y TeM,
IPENCTAaBUTENbCTBO SIB/SIETCA BecbMa 9(eKTUBHBIM
CPEACTBOM B MeXaHM3Me pelleHVs IIPOOIeMbl 3aliThI
IpaB ¥ MTHTEPECOB IPAXK/AH U IOPUANIECKIX JINLL.

IIpencTaBUTENbCTBO KaK IIPaBOBas KaTeropus IOSBU-
JIOCh HECKO/IbKO BeKOB Hasaf. IIpexxze yeM 9TOT MHCTH-
TYT IIpaBa IPHOOPET OIIpeie/IeHHYI0 3aKOHOHATeIbCTBOM
¢dbopmy, OH TpolLIesN J/INTEIbHBII Ty Th pa3BUTHA.

ITop mpescTaBUTEIBCTBOM IIOHMMAETCST COBEpILIeHIe Ofi-
HUM JIUIOM, TIPENCTaBUTENEM, B MPeNeiax UMEIOIINXCS
Y Hero IIOJTHOMOYMIA C/Ie/IOK U MHBIX I0PUANYECKN 3HAUN-
MBIX [eICTBUII OT MMEHM U B MHTepecax APYroro JuIa,
npepcrapsiemoro. Crenka, coBepiuaeMasi IpeCTaBUTe-
JIeM Ha OCHOBAHUM €ro ITOJTHOMOYNIL, HEIIOCPENCTBEHHO
CO3MaéT, M3MeHsIeT M MPEKPAIAeT IrPaKJaHCKue MpaBa
u o6s13aHHOCTK TpefcTaBsieMoro. Crenka MoXeT ObITh
COBeplileHa IpefcTaBuTeneM B m06011 popme, ycTaHOB-
JIEHHOJ 3aKOHOM JI/ISI CJIEIOK TaHHOTO POfia.

Fpamuaﬂe, TaK)Xe€ KaK U OpuamdecKme nauia, UMEIT
BO3MOJXHOCTb COBEpIIATb CHC/IKM VWIN OPYTUE I0puande-
CKIe HeﬁCTBI/IH qgepe3 nmpeacTaBUTEeNA. Be]lb CymEeCTBYIOT

CUTyalMy, KOIia M0 He MOXKET OBITb CTOPOHOII Ipa-
BOOTHOLIEHMsI B CWJTy Pas/INYHbIX NpU4KH. VI Toraa Bos-
HUKaeT MOTPeOHOCTh B COBEPLIEHMN KeM-Tnbo 3a Hero
IOpUINYECKNX JIeficTBUIL. B aTOM, 6€3yC/I0BHO, HY>KIAIOT-
s, IpeXXJe BCero, Te, KTO B CUIy BO3pacTa WM COCTOSI-
HMA TICUXUKY OTHOCUTCA K KaTeropuy HefleecriocoOHbIX
/NI, 32 KOTOPBIMIU BOOOIIIe He IPU3HAETCS IOPUANIECKN
3Ha4yMMas BOJA. Takme nMMIja MOTYT CTaTh CAMOCTOSITEIb-
HBIMJ Y9aCTHMKAaMU TPXXAaHCKOr0 060pOTa INIIb TOTAA,
KOrZia KTO-/160 OyzieT meiicTBOBaTh 3a HUX. O4eHb Bax-
HYI0 (DYHKI[MIO BBIOTHSET IPENCTaBUTENBCTBO B CY/eE.
IIpencTaBUTENBCTBO B CY/ie - 9TO [EATENIBHOCTb OHOTO
JnIa B MHTEpecax ApYyroro jmia, OCyLlecTBIsAeMas Ha
OCHOBAHMY IPeJCTaB/IeHHbIX eMY IIO/IHOMOYNUY B CYfie OT
MIMEHM TIPEACTAaB/IAeMOr0 B Lie/IAX IOMy4eHns Hauboee
6/1arONpPUATHOTO pellleHNs], a TaKXKe /I OKasaHMs pef-
CTaB/IAeMOMY IIOMOIIY B peain3alyy CBOUX IIpaB, Ipe-
[OTBpAllleHMs] UX HAPYIIEHNUs B MpOIlecce M OKa3aHMs
CYAY COREVCTBYSA B OTIPAB/ICHNN IPABOCYAVS MO TPax-
JIAaHCKUM JieTIaM.

K ycnyram npencraBurens npuberaror:

1. B crydae mOMHOTO MM YaCTMYHOTO OTCYTCTBUA
IeecrioCOOHOCTIL.

2. B KOHKpETHBIX )XM3HEHHBIX CUTyalysax (60/e3Hb,
KOMaH/JVPOBKa, 3aHATOCTD).

3. Pagu ucnonb3oBaHUA CIIE[MAIbHOIO ONbITA U 3HA-
HUI IPEACTaBUTETIA.

4. Pany sKOHOMMM BpeMeHU U CPENCTB.

5. Jlna peanmsanuy cBOM CyObeKTUBHBIX IPAB 1 YET-
KOT'O MICIIONIHEH S 06A3aHHOCTel.

BI)I,HeJIF{IOT Ba OCHOBHBIX Bl1a IIPE€ACTABUTE/IbCTBA:

- 3aKOHHOE;
- YIOTHOMOYEHHOE.

ITepBbIit BUJ [IPECTABUTEIbCTBA BO3HMKAET B C/TyYasX,
KOIJIa JINILIO HOTHOCTBIO VM YaCTUYHO JIMIIEHO [HEeCIo-
COOHOCTH, a IPEACTaBUTENBCTBO HAIIPAB/IEHO HA BOCIION-
HeHIe JAaHHOTO HeNOCTaTKa. TakKoe MpelcTaBUTENTbCTBO
3aIUIAET, IPEX/e BCETO, MHTEPEChl HECOBEPIIEHHOIET-
HUX U JIIOfiel, CTPAjaolNX ICUXMYECKUMU HefyraMu.
HasBaHHbIe IIpeficTaB/IsieMble He BIIpaBe Ha3HAYaTh WU
OIIpe/ie/ATh OTHOMOYS IIPeICTABNUTENEl, TOUHO TaK >Ke
KaK He BIIpaBe OTMEHSTHb IIOTHOMOYMS [IPeCTaBUTeNIeN
B KaKUX-1100 JeiCTBUSX.

Tax, mo wmuenuio JL.H. TanymmuHoit, ,T.[O6p0BOHb-
HOE€ TIPENCTaBUTENbCTBO OCYIIECTBAAETCA IO BOJIE
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IpefCTaB/IsIeMOro. [JIaBHOM OCOOEHHOCTBIO  TaKOTO
MpeCTaBUTE/IbCTBA ABMAETCA TO, YTO IMYHOCTb U MOTI-
HOMOYNA HpeNCTaBUTeNell ONpefensaoT cCaMi IIpeficTaB-
nsemble. CTaHAApPTHBIN IYyTh YCTaHOB/IEHNA IOTHOMO-
4l - BbIla4a foBepeHHOCTH. IIpencTaBisgemble BrpaBe
BO3/I€/ICTBOBATD HA [IEATEIbHOCTb CBOETO IIPE/ICTaBUTENA
Y MOTYT IIPEKPaTUTD €€ B M000Il MOMEHT ITyTeM OTMEHBI
TOBEPEHHOCTU. BO3HNMKaeT IpefcTaBUTENbCTBO B CUITY
MIOJTHOMOYM 1, OCHOBaHHOTO Ha IOBEPEHHOCTH, YKa3aHUN
3aKOHa WIM aKTe YIIOIHOMOYEHHOIO TOCYJapCTBEHHOIO
OpraHa MIM OpraHa MeCTHOTO CaMOYyTIpaBIeHNA. "

Cnepyer ormetuTh MHeHmne .M. Iypa, B cooTBeTcTBUM
C KOTOPBIM, 3aKOHOJATENbCTBO YCTAHAB/IMBAET OIpefie-
JIeHHble TpeOOoBaHMs K CYObeKTaM, KOTOpbIe SIB/ISIOTCS
MpefCcTaBUTEAMMY, a TAKKe K JINLAM, ABJIAIOLUIMCA Ipef-
cTaB/AeMbIMU. Tpe6OoBaHNA 9TH 3aBUCAT B 3HAUUTE/IbHO
CTeIleHM) OT IMYHOCTY CyOBeKTa I ero MpaBoCyObEeKTHO-
CTH, a TAKKe - OT BUJja IPE/ICTaBUTE/NbCTBA.

ITo Hamemy MHeHMIO, HEOOXOAMMO OOPaTUTL 0Ocoboe
BHUMaHIE Ha MOJIOXKEHNUA B YacCTH TOTO, YTO JIMIIO, BBI-
fiaBlilee JOBEPEHHOCTb 11 BIIOCTIEACTBUY OTMEHMBIIIEE €e,
00653aHO M3BeCTUTDb 00 OTMEHe JIMII0, KOTOPOMY JiOBe-
PEHHOCTD BbIJJaHa, a TAK)KE M3BECTHBIX €My TPeTbUX JINII,
JULA TIPeJiCTaBUTEIbCTBA IIepef; KOTOPBIMM JJaHa JOBEpPeH-
HocTb. IIpaBa 1 06543aHHOCTY, BO3HUKINNE B Pe3y/IbTaTe
IeVICTBUIL JIMIIA, KOTOPOMY BBIfJaHA [OBEPEHHOCTD, [0
TOTO KaK 3TO JIMIO Y3HAJAO VIN JO/DKHO OBUIO Y3HATh
0 ee TPEKpallleHN!, COXPAHIIOT CWIy I BBIABLIETO
JIOBEPEHHOCTDb U €r0 IPaBOIIPEEeMHMKOB B OTHOIICHNI
TPeThUX /N1, ITO NPABUIO HE IPUMEHAETCS, eC/IU Tpe-
The JIMIIO 3HAJIO MU JO/DKHO OBIIO 3HATD, YTO JEVICTBIE
IOBEPEHHOCTH IIPEKPaTUIOCh.

ITonaraem, 4TO AHHOE MO/TOXKEHVE€ HEOOXOMMO 3aKOHO-
JlaTe7IbHO 3aKPENuTb. TakK, Ha/loromIaTeNbIUK HO/KEH
YBEJOMUTD HAJIOTOBbIJ OpPraH O MpeKpallleHNN MpefCcTa-
BUTE/IbCTBA YIOMTHOMOYEHHBIM JNUIIOM. B mpoTuBHOM
Cy4ae, eCM yIOJTHOMOYEHHBIII IPeCTaBUTeIb HA/IOTrO-
IUIaTe/NbIIMKa COBEPUIMT HA/IOrOBOE ITpaBOHApYIlIEeHNe
HoC/ie TIpeKpalleHNs JieiiCTBYA MOTHOMOYMA ¥ HajIoro-
BBIIT OpraH He OyJeT yBeJOM/IeH O ero NMpeKpaleH!H, TO
HAJIOrOTI/IATENNbIIVK OyIeT HeCTH OTBETCTBEHHOCT.

Heobxonnmo Taxxe ormetutdb, yro HK He copmepxmt
orpaHMYeHnit o6beMa mpaB U 00S3aHHOCTEN, KOTOpPbIE
MOTYT OBITh peajM30BaHbl YIIOTHOMOYEHHBIMU IIpef-
CTaBUTENAMU  HajioromtaTenpinuka. CreqoBaTe/bHO,

IPEfiCTABUTENb HA/IOTOIVIATE/IBIINKA MOXET II0/Ib30-
BaThCA BCEeMM IIpaBaMy ¥ MCIIOMHATD BCe 00A3aHHOCTH,
ycraHoBneHHble HK.'

BopiBoabI

V3 BCcero BHINIEN3T0KEHHOTO CIenyeT, 4TO:

— HaJIOrOBO€ IIPENCTAaBUTENIBCTBO HCO6XOIU/IMO orpe-
JE€NNThb KaK —OpuUan4ecKue ,IIGI;ICTBI/IH, coBepIIa-
€MbI€ HAJIOTOBBIM IIpE€ACTAaBUTEIEM, ITOTHOMOYNA
KOTOPOTO [IOJ/I>KHBbI OBITH AOKYMEHTAJ/IbHO I1O[-
TBEPIXKIAEHDI, OT MMEHU ITPEACTABIAEMOTIO CY6’beKTa
B IIp€fenax €ro HOHHOMO‘II/IIZ, KOTOpbI€ CO3[al0T,
MU3MEHAIOT WIN IPpEKpalllaloT Ha/JIOrOBbI€ IIpaBa
1 0065A3aHHOCTH IIpENCTaBIAEMOTO;

— HajJIOroBoe IpeNCTaBUTE/IbCTBO MMEET CyIle-
CTBEHHbIE OT/INYMA OT TI'pa’XITaHCKO-IIPpaBOBOTIO,
IIOCKO/IbKY HaIpaBJI€HHOCTb METOAAa Peryiamnpo-
BaHMA HE IIO3BOJIAET IIOCTABUTHb 3HAK paBE€HCTBa
MEXIY MMIIEPpATUBHBIM U JUCIIO3UTVBHBIM IIpE[-
cTaBuUTeNbCTBOM. Hasorosoe IIpeaCTaBUTE/IbCTBO
PETYINPYET BBIIIO/THEHNIE TIEPBOOYEPENHOTIO JOITA
HaJioroiyiaTe/JIbuimnkKa.

ITpencTaBUTENIBCTBO B HAJOTOBBIX IPABOOTHOLIEHUAX
uMeeT crienduyeckuii CyO'beKTHBII COCTaB — BO3HUK-
HOBEHNUe M peryIuMpoBaHUe OTHOILICHMII MEXIY TpeMs
MMLAMK, @ VIMEHHO: JMI[OM, KOTOPOTO MPEeHCTAB/ISIOT
(HajoromIaTeNbIINKOM); JTULIOM, KOTOpOe IPEACTaB/IseT
- IpeficTaBNUTeIeM (3aKOHHBIM, YIIOTHOMOYEHHBIM); Tpe-
TBYM JIUIIOM, B POZIY KOTOPOTO BBICTYIAIOT HAJIOTOBBIE
OpTaHBI WK JPYTOIL OpraH, OCYILeCTB/ISIOLNIT KOHTPOTIb
3a CBOEBPEMEHHBIM 1 IOTHBIM IOCTYIIEHVEM Ha/loroB
U c60pOB B COOTBETCTBYIOLIVE LIEHTPANTN30BAaHHbIE Jie-
HeXXHbIe (POHJIBL.

[TpakTnyeckye MpenMyLIecTBa MPeCTaBUTEIbCTBA OUe-
BUJHBI - B PaMKaX JJaHHOTO IIPaBOBOTO MHCTUTYTa 00e-
CIIEYMBAETCA BO3MOYXHOCTb OJHOBPEMEHHOTO Y4acCTWs
OJfHOTO ¥ TOTO )K€ /INL]a B Pas/IMIHBIX [IPaBOOTHOIIEHIIX,
COBePIIEHIsI HECKOBKIX C/IE/OK, TI0 KOTOPBIM OHO OyzeT
CUNTATbCS CYyOBEKTOM IIPaBa, B Lie/sAX Hambomee apdex-
TMBHOJ 3alINUTHI IIPaB 1M VMHTEPECOB BOCIIONb30BATHCSA
CrielMaIbHbIMY 3HAHWAMMU M OIIBITOM IIPECTaBUTENEN,
a TaK>Ke COKOHOMMTD BpeMsl.

BrimonmHeHMe HAIOrOBOTO Jojra COCTaB/IA€T OIIpe-
nefmeHHbIN nmpomecc - CHUCTEMY IIOCIENOBATE/IBHO



OCYILECTB/IAEMbIX HEICTBUI, CONEPXKAILYIO DAL, CTALWIL,
KOTOPbI€ USMEHAIOT APYT ApyTa, M KOHKPETHbIE NEeICTBUA
II0 VX pea/INn3aLuIo.

[TomaraeM HeoOXOZVMMBIM 3aKpeNNTb NMOPANOK yKa3aH-
HBIX JIEMICTBMII Ha 3aKOHOJATEJIbHOM YPOBHE IIOCpe[-
CTBOM IIPMHATHA B YCTAaHOBJICHHOM IOPAJKE IIOTOXKEHNA
O HAJIOTOBOM IIpe[CTaBUTENbCTBE. [laHHOE IONOXeHUe
CMOJKET 3aKPENUTDb ¥ CUCTEMATU3NPOBATh MaTepUajIbHbIE
U IpoLecCyanbHble HOPMbI HaJIOTOBOTO IIPECTaBUTEND-
CTBa, COfiepXKallyecs: B pasAMYHbIX HOPMATUBHBIX aKTaX
(Hamorosenit xomekc Peciy6mukn bBemapycp, Ipaxpman-
ckmit kopekc Pecriy6nukn Benapyce u np.).

B cBsi3u ¢ Tem, YTO peanmsaiys MpefCcTaBUTENIEM CBOMX
HO/THOMOYNIT 3aTparuBaeT MHTEPEChl KaK IIPefCTaBsi-
€MOro, TaK ¥ TPeTbMX JINI, 0COOYI0 3HAYMMOCTb IpU-
obpeTaeT mpo6yeMa oOIpefie/ieHNs IIPAaBOBOTO CTaTyca
IPeNCTaBUTeNs, CYLIHOCTU €ro IIOTHOMOYMII, a TaKxKe
COOTHOIIIEHVSI BOMM U BOJIEU3BSBIEHMSI B OTHOLIEHVSIX
Ipe/ICTaBUTEIbCTBA, YTO IIO3BONINT Hanbosnee appeKkTns-
HO 3aIVTUTH [IPaBa ¥ 3aKOHHBbIE MHTEPEChl YKa3aHHbBIX
cy6bexToB. [109TOMY, BaXKHO TaK)Xe B JAHHOM IIPAaBOBOM
aKTe 3aKpenuTh [IpaBa, 0053aHHOCTI V1 OTBETCTBEHHOCTD
HaJIOTOBOTO IPeICTaBUTEII.

Kpome Toro, 3akoHOfaTe/IbHOE 3aKpeIlIeHNe OTT0KEeHUI
0 MOpPAJKE OCYILIECTBIEHNUA IIPENCTABUTENBCTBA B HAJIO-
TOBBIX OpraHax 3HAYMTEIbHO YIPOCTUT NAHHYIO IIpOLie-
BYpy TOCPEACTBOM HaIM4uA YCTAHOBIEHHOV TOYHOIN
pernamMeHTauuy HEeVICTBUIA IPEACTaBUTENA, HaIOrOIIa-
TE/IbLMKA ¥ HaJIOTOBOTO OpraHa.

AHHOTaNIMA

B cratbe paccMaTpuBaioTCs INpOOJEMBl  CBA3aHHBIE
C peanmsalnyell HajOTOBOTO IpefcTaBUTeNbCTBA. B Pe-
criy6nuke bermapych, Haps#y O BceMy IIpeuMyLeCTBaMM
TAHHOTO MHCTUTYTA, HAJIOTOBOE IPENCTAaBUTENBCTBO HE
HOCTAaTOYHO IMIMPOKO PacHpOCTPaHEHO.ABTOPOM McCile-
IOBaHbl HOpMAaTUBHbIe IIpaBOBble aKTbl, peIlaMeHTH-
pYyIolliye OTHOIIEHMS B OOIacTM OCYIeCTBIEHNS Halo-
TOBOTO TIPeNCTaBUTENbCTBA. Ha OCHOBe KOMIIIEKCHOTO,
CUCTEMHOTO aHa/lIM3a TEOPETUYECKUX M IPaKTUYeCKUX
acIleKTOB MHCTUTYTa HAJIOTOBOIO IIpefCTaBUTE/NIbTBA
KaK I[eIOCTHOTO IPAaBOBOTO MHCTUTYTa BbIABJIEHBI TeH-
IEHINY, TePCIIEeKTUBbl U OCOOEHHOCTU €ro pasBauTUs
B COBPEMEHHBIX YC/IOBUAX. B crathe copmynmposarb

BBIBOJIBI, IIPEJIOKEHNA U peKOMEH AU 10 TajibHellIe-
MY COBEpPLIEHCTBOBAHMIO HAJIOTOBOTO 3aKOHOZATENTbCTBA.
JokasaHo,4TO HaJIOTOBOE MPECTABUTENbCTBO HEOOXOU -
MO OIpefeNUThb KaK — I0pUANYecKIe NeliCTBUSA, COBEpILa-
eMble HAJIOTOBBbIM IpPEeACTaBUTENEM, IIOTHOMOYMUS KOTO-
POro JJO/DKHBI OBITh JOKYMEHTA/IbHO IOATBEPXK/IEHBI, OT
VIMEHU IPeJICTAB/IsIEMOro CYyO'beKTa B IIpefjeax ero moj-
HOMOYMII, KOTOPbIE CO3MAIOT, U3MEHAKT VIM IIPEKpalla-
10T HaJIOTOBbIE ITPaBa ¥ 0053aHHOCTY IPEJICTAB/ISIEMOTO.

- HAJIOTOBO€ IIPEACTABUTENIbCTBO NMeET CYIIeCTBEH-
Hble OT/IMYMA OT TPAKAAHCKO-IPAaBOBOTO, ITOCKOIBKY
HAIIPaB/IEHHOCTb METOfA PETYIMPOBAHMS He IO3BOJA-
eT IOCTaBUTb 3HAK PaBEHCTBA MEXAY MMIEPATUBHBIM
U [UCHOSUTUBHBIM IIpeACTaBUTeIbCTBOM. Haorosoe
[PEefCTABUTENIbCTBO PETYIMPYeT BBIIOTHEHNE I1E€PBOO-
YepeHOro MO/Mra Hajmoromnarenbuyka. ChenaH BBIBOX
O TOM, YTO IPEJICTAaBUTEIBCTBO B HA/JIOTOBBIX NPABOOT-
HOILLIEHVAX VMeeT CrennuuecKuii CyObeKTHbI COCTaB
— BO3HVKHOBEHVE U PETyIMpOBaHye OTHOIIEHUIT MeXIy
TpeMsi IMLAM, @ IMEHHO: JINL[OM, KOTOPOTO IIPeCTaBIIs-
10T (Ha/IOTOIUIATe/IBIIMKOM); JINI[OM, KOTOPO€ IIpeCTaB-
JIfeT — IpeACTaBUTeIeM (3aKOHHBIM, YIIOTHOMOYEHHbBIM);
TPETBUM JINLIOM, B PO/ KOTOPOTO BBICTYIAIOT HAIOTO-
BbIe OpTaHbl WM APYTOI OpraH, OCYIIeCTB/IAIOMINIT KOH-
TPOJIb 32 CBOEBPEMEHHDIM U ITOTHBIM ITOCTYIUICHNEM Ha-
JIOTOB 11 COOPOB B COOTBETCTBYIOLNE LEHTPATN30BaAHHbBIE
IieHe>)XHble (POH/IBI.

[TpakTuyecKkye MpeVMYIeCTBa IPEfCTaBUTENIbCTBA JIO-
KasaHbl - B paMKax JAHHOTO IIPaBOBOTO MHCTUTYTA 00e-
CIIeYyBaeTCsl BO3MOXKHOCTb OJHOBPEMEHHOIO y4acCTHs
OJIHOTO J TOTO K€ /L] B Pa3/INYHBIX IIPAaBOOTHOIIEHNX,
COBepLIEHMsI HECKOTIBKIX CIeTIOK, II0 KOTOPBIM OHO OyzieT
CUNTATbCS CyOBEKTOM IIpaBa, B Lie/IiX Hambomee apdex-
TVMBHOJ 3alIMTHI IIPaB ¥ MHTEPECOB BOCIOIb30BATHCS
CIIeL[VIa/IbHBIMI 3HAHVSMMU U OIBITOM IIpefCTaBUTENEN,
a TaK)Xe COKOHOMUTD BpeMsL.

ITomaraeM HeOOXOAVIMBIM 3aKpEIUTb IMOPS/IOK yKa3aH-
HBIX JEMCTBUI Ha 3aKOHOJATEJIbHOM YPOBHE IOCpe[-
CTBOM IPUHATHA B YCTAHOB/IEHHOM IIOPS/IKE T10/I0KEHM
0 HaJIOTOBOM IIpefiCTaBUTe/NbCTBe. JlaHHOE IOJIOXKeHUe
CMOXKeT 3aKpelNTb U CUCTeMATU3MpPOBATh MaTepyalbHble
U TIpoliecCya/bHble HOPMBI HaJIOTOBOTO IIPelCTaBUTENb-
CTBa, CofiepKalyecs B pa3IMIHBIX HOPMaTUBHBIX aKTaX
(Hanorosenit xomexc Pecybnukm bemapycp, Ipaxpman-
ckuit kopekc Pecry6nukn bemapycs u mp.).
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B cBA3u ¢ Tem, 4TO peanmsauys MpefcTaBUTENIEM CBOMUX
IIOJTHOMOYMII 3aTparuMBaeT MHTepechl KaK IpeNcTaBi-
€MOro, TaK ¥ TPeTbUX /NI, 0COOYI0 3HAUMMOCTb IIPK-
obpeTaeT mpobieMa oIpefie/ieHNA IPABOBOTO CTaTyca
HpefCcTaBUTeNA, CYIMIHOCTM €ro IIOJIHOMOYMIf, a TaKXKe
COOTHOILIEHNA BOMU M BONEU3BABIEHUA B OTHOIIEHUAX
IpefCTaBUTeNbCTBA, YTO MIO3BOMUT Hanbomnee sPpPpeKTns-
HO 3alMTUTb IIPaBa U 3aKOHHbIE MHTEepeChl YKa3aHHBIX
cyobekToB. [T0aTOMY, BaXKHO TaK)Ke B JAHHOM IIPaBOBOM
aKTe 3aKpennTb NIPpaBa, 00A3aHHOCTU U OTBETCTBEHHOCTD

HaJIOrOBOTIO IIpEACTAaBUTENIA.

Kpome Toro, 3akoHOfaTe/IbHOE 3aKpeIlIeHNe OTT0KeHUI
O MOpPANKE OCYILIECTBIEHNUA IPEeNCTABUTENbCTBA B HAJIO-
TOBBIX OpPraHax 3HAYMTEIbHO YIPOCTUT NAHHYIO IIpOLie-
IypPy IOCPENCTBOM HAAU4YMA YCTAHOBJIEHHON TOYHOM
pernamMeHTauuy OeVICTBUIA INPEeACTaBUTENA, HaIOroIlIa-

TeIbIINKaA Y1 HAJIOTOBOT'O OpraHa.
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THE OTHER PUBLIC FINANCIAL FUNDS OUTSIDE

THE STATE BUDGET IN THE SLOVAK REPUBLIC*

Introductory notes

The law became an integral part of the social and
political changes realised in Slovakia after 1989.
The law as a normative system of society has to ex-
press the value of social relations, which regulates by itself.
From this point of view, law is by itself an important social
value, presented expressively in conditions of a social and
ecologically oriented market economy system' in the form
of organisation, existence, realisation and development of
regulated social relations.

The creation of the conditions for the realisation of the
market economy in Slovakia after november 1989 is con-
nected with a remarkable development in social relations
involving the development in legal relations as well. The
quality of developing legal relations was influenced (and
is still under the strong influence) by many circumstances
which are in our opinion reflection of the following:

1. the current development of scientific knowledge
about law,

2. internal dynamics of the legal order accompanied
by frequent changes of law,

3. the quality level of the creation, realisation and ap-
plication of law,

4. the current state of legal conscience of society.

The dynamics of changes in the field of creation and re-
alisation of legal relations was inevitably demonstrated in
relation to Slovak financial law and in relation with those
branches of law by which a content coherence of its so-
cial relations regulation could be found. Financial law in
Slovakia went in the period of the last twenty five years
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through significant changes. Without any doubts, we could
in this respect claim that financial law belongs to the most
dynamic branches of the Slovak legal order.

Dynamics as a feature characterising the current position
of financial law in Slovak legal order is needed to apply not
only in the finance law making process — the application
and the realisation of law - but mainly to introduce new
instruments of financial law and institutions of financial
law into financial practice.

After 1989, many new financial instruments and institu-
tions in financial practice started to apply, respectively
their framework went through a significant modification,
extension and transformation into a particular new sys-
tem. The above-mentioned circumstances refer to a very
specific field of legal relations in financial law which are
represented by the system of the other public financial
funds outside the state budget in Slovakia.

Three centers of public needs financing
in Slovak Republic

At the turn of the 17th and 18th century, at the time of the
first formation of the state budget, the principle of entire-
ness of state budget was emphasized as one of the basic
principles of organisational construction of the budgetary
system. At that time the state budget was the only docu-
ment about public finance that fully represented the idea
of the only financial (“monetary”) fund of state. During
historical development this requirement modified was in
the sense that there were the most important receipts and
expenditures involved in the state budget. In relation with
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the above-mentioned, the conditions for formation of the
other financial funds outside the state budget were created,
which played an important role in state expenditures (in
broader sense public expenditures) financing. Despite this
tendency, the state budget is still considered as the prefere-
ntial (priority) centre of state needs financing in general.

An extended area for formation of financial funds outside
the state budget in conditions of the Slovak Republic is
considered an indisputable fact which leads to the follow-
ing conclusions:

1. there is a qualifying necessity of change of the state
budget as an only and sole centre of financing state
(public) needs to the first (piority) centre of fi-
nancing state needs,

2. the state budget is already not the sole centre of
financing state needs,

3. alongside the state budget arose in a short historical
period in the Slovak Republic at least one other
centre of financing state needs.

The Constitution of the Slovak Republic (hereinafter “SR”)
enables? the SR to establish state purpose funds (“Statne
ucelové fondy”) involved in the state budget by a legal act.
In this respect, the Slovak Constitution enables indirectly
to create a second centre of financing of state needs in
Slovakia as well, which is represented by the system of ex-
isting state purpose funds.

Moreover, taking into account the rather considerable ex-
pansion of the creation of the other public financial funds
which are outside the state budget and which can not be
considered as state purpose funds pursuant to Consti-
tution of SR and related legal acts at the same time, we
could think not just about the second centre of financing
of state needs, but even about the third centre of financing
of state needs. This centre is represented by the system of
the other public financial funds which (apart from the fact
that the Constitution does not take into account the pos-
sibility of their creation and even does not prohibit them)
significantly differ from the system of state purpose funds.
Therefore it would not be consistent to identify them with
the above-mentioned system of state purpose funds. Com-
mon features regarding the creation, use, management
rules and even legal terms are typical only for state pur-
pose funds. Despite this fact there is a possibility to iden-
tify some characteristic features which are common for all

public financial funds (for both state purpose funds and
the other public financial funds in Slovakia). Their chara-
cteristics are described by the fact that both of them are
financial funds outside the state budget which do possess
legal personality. Apart from the above-mentioned facts,
these funds are already represented by the following chara-
cteristics:

— their creation consists of specific, mostly earmarked
(purposeful) sources;

- they are created for the purpose of financing spe-
cific tasks, mostly in the field where elasticity and
flexibility of their creation and financing connected
with them is required;

- they are established by a legal act (law);

- part of their sources consists of financial sources
from the state budget, respectively from another
public budget;

- their management is subject of public control in
accordance with special regulations;

- they have their own internal organisational struc-
ture stated by law, respectively by statutes or by-laws;

- they belong to legal rules from public law, mostly to
legal rules from the field of financial law.

In this place it would be convenient to focus at least mini-
mally on the definition aspects of the term “financial
(“monetary”) fund”, as is usually described in Slovak or
Czech law books. The concept “fund” has an ambiguous
meaning, which means that it covers a broad content of
understanding as evidenced by the fact that the word
“fund” is derived from latin expression “fundus” which
provides various interpretation options, as for example
a base, an inventory or a ground (bottom) etc.

In relation with the definition of the concept “public fund”,
many authors refer mostly to the Dictionary of Public
Law from 1927, where it is stated that “Public funds are
autonomous, by purpose of public administration devoted
property”?. Younger law books focus rather on the fact that
fund is an expression of allocation of financial or material
resources (or in some cases both of them) creating a cer-
tain complex file for a particularly defined purpose*.

In our point of view, the financial (monetary) fund is
a specific form of allocation of financial resources to a par-
ticular, relatively autonomous unit regulated by law and
which is for a defined purpose®. A different characteristic
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is offered by some Czech authors according to whom
funds are particularly decentralised administrative units
subordinated to government or parliament or existing
units directly controlled by government or indirectly con-
trolled by representatives of government in the organisa-
tional structure of a particular fund. Funds have therefore
a varied rate of independence based on their legal form
and statute (by-law)°®.

As a result of the above, public financial funds (apart from
the state budget, municipal budgets, andn possibly extra-
budgetary financial funds of self-government which we
do not deal with in this article) create a particular system.
This system may be divided into two separate parts which
are represented by:

1. the state purpose funds system and
2. the other public financial funds system.

Some authors also distinguish between extrabudgetary
financial funds in a different way, taking into account their
task in a system of public budgets. From this point of view,
they distinguish mainly between two groups:

a) funds which provide resources on non-market prin-
ciples. They involve extrabudgetary purpose funds
(from public law) and privatization funds in this
group,

b) funds (government institutions) for support of busi-
ness activities. These funds use their resources for
the creation of preferential conditions by finance
lending of selected entrepreneurs in the corporate
sector’.

We are convinced that the criterion of non-market prin-
ciples for the classification of funds is questionable. Even
justification of inclusion of privatization funds in the first
group of funds may be disputable. Authors refer to the fact
that privatization funds may assume some expenses which
integrally belong to public budgets — with reference to fi-
nancial practice in the Czech republic. At the same time
they deny their inclusion into the system of public funds
because of their specific scope of activities and because of
amount of profits from privatization, even if while they
classify funds into two groups they emphasize their task in
the system of public funds.

Significantly, a different classification is offered by other
authors of financial law science. According to the purpose
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of the fund they divide funds into the following basic
groups:

1. state purpose funds,
extrabudgetary funds of a specific kind,
non-market funds,
security funds,
support government institutions of entrepreneurs
activities with participating resources from the state
budget,
6. funds of local government.®

Al O

Both state purpose funds and the other public financial
funds are created “at the state level” with their public-law
nature. Because of their differences among themselves in
many areas would not be consistent to involve them into
one compact system. Taking into account both groups of
financial funds with their relatively autonomous position
in the system of public finance, we suggest to focus our
attention here (accordingly with the title of our article) to
the system of the other public financial funds.

The system of the other public financial
funds

The other public financial funds (outside state purpose
funds) create a very important part of the mechanism of
public finance. These funds are (the same way as in the
case of state purpose funds) constituted by law in order to
finance specific tasks.

Characteristic features of these funds are that:

- they present a very diversified and heterogeneous
group of financial funds,

- they present non-state funds regulated mostly by
public law,

- the funds have legal personality and are registered
in the commercial (business) register,

- these funds are not established on the basis of article
58 par. 3 Constitution of SR (as in the case of state
purpose funds) or neither under the budgetary law
rules’. From this point of view in connection with
them, the above-mentioned provisions do not apply,

- the management of financial resources of these
funds, the method of their creation and their use are
regulated by specific legal acts (laws) and statutes of
these funds.
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Within the system of the other public financial funds may
be distiguished:

1. privatization funds,
2. funds of public institutions,
3. other funds.

Ad1)

Privatization funds may be generally considered as sui
generis funds because of their specific features from the
perspective of financial law. Typical for them is the fact that
they are not just classic financial funds but rather mixed
funds of a property-financial nature. Privatization funds
became in Slovakia a specific instrument of privatization
of national assets and rights with respect to the specifici-
ties of these funds (and the size of the revenue from pri-
vatization). These funds are, however, not considered as
state purpose funds under the Constitution of SR or the
budgetary law rules. On the other hand, there is the fact
that privatization funds may assume certain expenditures
organically included to public budgets. Their existence is
not just a peculiarity of SR'.

Among privatization funds in Slovakia are included:

- Slovak National Property Fund (hereinafter referred
to as “FNM SR”) and
- Slovak Land Fund.

FNM SR was established under zakon ¢. 253/1991 Zb."
Its legal status and legal relations are governed by zakon ¢.
92/1991 Zb."?

FNM SR is a legal entity established by law which shall be
registered in the commercial register and which operates
activities in the public interest.

FNM SR draws up a budget which is approved by the Na-
tional Council of SR. Its revenues and expenses are not
included in the state budget.

Fund’s assets consist primarily of privatized assets trans-
ferred to the fund from the profit from the participation of
the fund in the business activities of companies (in which
businesses the fund is involved), the proceeds from the
sale of shares or units in other than joint stock companies,
shares or equity shares which were not the object of a pri-
vatization decision and which were incurred by the fund

(as a shareholder), assets transferred to the fund as a result
of withdrawal of contract in accordance with the law, secu-
rities incurred by the fund from individuals etc.

Slovak Land Fund was established in 1991 by law" as
a legal entity incorporated to the commercial (business)
register. The Land Fund is, however, not set up for business
activities and operates similarly as FNM SR in the public
interest.

The Land Fund manages its activities according to the
budget of revenues and expenditures approved by the
Government of SR. The budget of the Slovak Land Fund is
not part of the state budget.

The Land Fund may not accept credit or loans or may not
enter into credit or loan relationships as a guarantor.

To provide financing for its activities, the Land Fund con-
stitutes the social fund, the reproduction fund, the reserve
fund and the special purpose fund.

The social fund is created on the basis of a legal act on the
social fund'. The social fund is created by the employer in
the extent and under conditions laid down by law.

The reproduction fund is created from the depreciation
of tangible and intangible assets relating to the operating
activities of the Land Fund and the distribution of its prof-
it. Sources of the reproduction fund may be used for the
acquisition of tangible and intangible assets relating to the
operating activities of the Land Fund.

The reserve fund is created from the division of profit of
Land Fund. The sources in the reserve fund may be used
for the financing of the expenditures incurred from time
differences between incomes and expenditures of Land
Fund and expenditures which exceed the projected budget
of the Land Fund and the other expenses purposefully ap-
proved by the government of SR within the profit division
of the Land Fund.

Special purpose fund is created from proceeds of the
sale of privatized assets and incomes from the sale of land
whose owner is unknown as well. The financial resources
which were dedicated to the fund may be used only in ac-
cordance with special regulations.
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Ad?2)

Under the rules governed by the norms of financial law
are included issues of financial management of public in-
stitutions as well. In the recent past this was part of the
financial regulation undeservedly neglected, and thus re-
mained out of the interest of the community of financial
law. Subjects of financial relations are thus excluding the
state, self-government, their budgetary and contributory
organizations, various other public bodies such as the
Social Insurance Agency, public universities etc. The com-
mon feature of these legal entities is primarily the fact that
legal acts (laws) constitute them as public institutions.

Public institutions are entitled to establish funds and seve-
ral of them are directly in their name title designated with
the word “fund”.

Public institutions have significant privileges in financial
relations, particularly with regard to the fact that they
receive and treat a significant proportion of financial
resources with its public nature, i. e. with public funds.
Finance of public institutions as a relatively separate com-
ponent of public finance constitutes financial relationships
concerning their financial management, particularly in
relation with the development and use of financial (mone-
tary) funds as well as with budgetary funds and the other
public financial funds.

In respect of the legislation on financial management of
public institutions, it may be stated that public institutions
are regulated by legal acts by which or on the basis of which
particular public institutions were established. It is there-
fore primarily the specific provisions which enshrine their
legal status, organizational structure, roles etc. In addition
to that, however, the area of financial management of pub-
lic institutions is subject to a number of other adjustments
of financial law and tax law such as the accounting law, etc.
Moreover, in matters concerning the property dispositions
of public institutions, there is a special legal act (law) on
the management of the property of public institutions®,
which may be considered as a lex generalis in relation to
the other specific legal acts governing the status and role of
various public institutions.

The legal act on the management of the property of pub-
lic institutions refers to a disposal of the assets of a public
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institution which, for the purposes of the above-men-
tioned legal act, means a legal entity:

a) established by a special legal act as a public institu-
tion or a public establishment (such as the Slovak
Insurance Agency, Slovak Matica etc.),

b) established under a special legal act (for example
a public university).

Funds of public institutions are part of public finance in
the context of finance of public institutions. These institu-
tions are created pursuant to slovak legislation, predom-
inantly directly by the legal act having the authority to
establish financial funds. It is therefore quite genuine that
we include their funds to the system of the other public
financial funds.

The legal status of public institutions is regulated by special
legal acts which govern at the same time the creation and
the use of their financial funds. The best known subjects
from this area are the Social Insurance Agency, Radio and
Television Slovakia, public universities, art funds, the Slo-
vak Audiovisual Fund, the Slovak National Accreditation
Service, the News Agency of SR etc.

Social Insurance Agency was established by the law on
social insurance to perform social insurance. Currently
the legal status of the Social Insurance Agency is repre-
sented by the legal act on social insurance'.

The Social Insurance Agency draws up a budget consisting
of:

— The sickness fund,;

- Basic old-age insurance fund,;

- Basic disability insurance fund;

- Basic accident insurance fund,

- Basic fund of guarantee insurance;

- Basic unemployment insurance fund,
- Solidarity reserve fund and

- Trust fund.

The amount of premium of sickness insurance, basic old-
age insurance, basic disability insurance, basic accident in-
surance, basic guarantee insurance, basic unemployment
insurance and the amount of premium to the Solidarity
reserve fund, means that the premium (insurance) is deter-
mined by a percentage rate of the salary base made in the
relevant period, which varies depending on the particular
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fund and depending on the specific person (insured, em-
ployers, state etc.).

Health insurance benefits, pension insurance, accident
insurance, guarantee insurance and unemployment insur-
ance are provided from the particular funds of the Social
Insurance Agency, under the conditions laid down in the
act on social insurance.

Radio and Television of Slovakia (hereinafter referred to
as “RTVS”) is a public institution drawing up the budget
of revenues and expenditures for the calendar year and
managing it. Its legal status, mission, tasks and activities,
its bodies and the management and financing of RTVS is
regulated by the Law on Radio and Television of Slovakia'”.

RTVS is in the meaning of above-mentioned act a public,
national, independent, informational, cultural and educa-
tional institution which provides public service broadcast-
ing. RT'VS is a legal person registered in the commercial
register, which performs its business activities through the
branches which are Slovak Radio and Slovak Television
in particular. Those branches are self-managing internal
organizational units without legal personality.

The basis of the management of RTVS is the budget of reve-
nues and expenditures for the calendar year which RTVS
draws up and manages. RTVS is financed mainly by public
funds. The financial resources which RTVS handles may
be used only for the purposes of the act and only in the
necessary extent. RT'VS may not use the public resources
for its business activities. If RTVS does perform business,
business costs have to be covered from the revenues from
business activities. When this condition is not satisfied,
the business activities of RT'VS have to be terminated and
the incurred loss may be covered from the reserve fund.

For the disposal of the assets of this institution apply legal
rules of law on RT VS and the law on management of prope-
rty of public institutions. Regarding the disposal of public
resources, RTVS is bound by the law on RTVS and by the
law on budgetary rules.

The financial resources and the property of RTVS may not
be used for the financing of political parties or political
groups or in favour of a candidate for elective office. Real
estate, movable property or financial resources, however,
may be used for the purposes of a partnership agreement,

but only in the case that the agreed purpose of the partner-
ship is related to its main business activities.

RTYVS income includes mainly:

a) a subsidy from the state budget provided annually
under the state budget law to cover the cost of pro-
viding public services in the field of broadcasting in
an amount equal to 0.142% of the gross domestic
product of the Slovak Republic for the calendar year
preceding the calendar year for which the subsidy is
provided. If this amount is less than EUR 90 million,
from the state budget will be provided the amount
of EUR 90 million,

b) income from broadcast media commercial commu-
nication,

c) sponsorship fulfillment for the direct or indirect
programmes financing,

d) income from the lease and sale of property of RTVS,

e) income from deposits in a bank or branch of a fore-
ign bank and from financial investments,

f) donations from individuals and legal entities that
are not sponsorship payments,

g) inheritance in favor of RTVS,

h) grants from individuals and legal persons to per-
form the tasks in the public interest that are not
sponsorship payments,

i) other income.

RTVS financial resources (funds) are held in bank accounts
or a branch of foreign bank accounts. If RTVS becomes
a client of the State Treasury, its funds are governed by the
act on the State Treasury.

RTVS constitutes a reserve fund. The reserve fund is cre-
ated from profit:

- from its core activities after taxation;
- from entrepreneurial activities after taxation.

The reserve fund may be used in the following order for:

- reimbursement of loss of its core activity;
— reimbursement of loss of its business activities.

Public universities create under the act of universities
(“higher education act”)'® a number of financial funds, es-
pecially the reserve fund, the reproduction fund, the scholar-
ship fund, the fund to support students with special needs
and funds under special regulations (for example the social

fund)®.
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Financial funds of a public university (excluding funds cre-
ated by special regulations) are created from the positive
overall profit result of the public university, further from
donations, inheritance and income from them, if the act of
higher education does not provide otherwise. The targeted
financial donations may be used only in accordance with
their intended purpose. If the financial resources of the
fund are kept in a separate account under special regula-
tions, the state of the fund increases the credit interest and
foreign exchange gains and reduces the expenses related to
account management and foreign exchange losses.

The total profit of the public university means an accounta-
ble sum of its profit in the scope of its main activity and
profit from its business activities after taxation.

The reserve fund is created by a public university from
not less than 40% of its profit. The reserve fund is used by
a public university to compensate the losses from the pre-
vious year and to cover accumulated losses from previous
years, if such a loss is recognized. Only financial resources
in the reserve fund may be used for the compensation of
these losses.

If the public university does not recognise the loss from
the previous year and accumulated losses from previous
years, financial resources may be used through its budget
and for complementation of the other financial funds of
the public university.

The reproduction fund is in addition to the above-men-
tioned funds, created from the following:

a) from depreciation of fixed tangible assets and in-
tangible assets in the depreciation plan (excluding
assets acquired from subsidies intended for the ac-
quisition of fixed tangible assets),

b) from the net book value of fixed tangible assets and
intangible assets with its physical liquidation (ex-
cluding assets acquired from subsidies intended for
the acquisition of fixed tangible assets),

c) from the net book value of sold fixed tangible and
intangible assets (excluding assets acquired from
subsidies intended for the acquisition of fixed tan-
gible assets),

d) from the difference in the proceeds from the sale of
fixed tangible assets and intangible assets and the
sum of the net book value and costs incurred in

16

connection with the sale in the case of the sale for
a price higher than the sum of the net book value of
sold assets and costs incurred in connection with
the sale and,

e) from the financial resources of the other subjects
(entities) under concluded partnership contracts
(agreements) for the acquisition of fixed tangible
assets and intangible assets.

The reproduction fund is used for the acquisition of fixed
tangible assets and intangible assets including its techni-
cal evaluation, for providing resources under concluded
partnership contracts for the acquisition of fixed tangible
assets and intangible assets and for the repayment of loans
used for the acquisition of fixed tangible assets and intan-
gible assets or its technical evaluation.

The scholarship fund is in addition to the above created
from part of the proceeds from tuition fees and from part
of the subsidies for the social support of students desi-
gnated for social scholarships and stipends. The scholar-
ship fund is used for providing scholarships and loans for
students.

The fund to support students with special needs may be
used for financial assurance of adequate study conditions
of the students with special needs with regard to their spe-
cific needs.

Art funds are divided into Literary Fund, Music Fund
and Fine Arts Fund. In the meaning of the legal act on art
funds®, art funds are national cultural public institutions.
The main mission of the art funds is to systematically and
objectively promote creative literary, scientific and artistic
activities.

The financial base of the management of art funds are con-
tributions of beneficiaries of author’s fees and remunera-
tions of reproductive artists, contributions for allowances
for the use of free works, contributions of users of works
etc.

In addition to contributions, there are other financial re-
sources created by income from business activities with
their own property, donations, grants, sponsorship, from
heritage income as well as income from foundations.

The funds perform their particular mission by creating
material conditions for the creation of new works and
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performances of authors, by providing scholarships, pres-
tigious awards, travel allowances, loans for support cre-
ative activities and other forms of support, by establishing
and using corporate profits and purpose-built facilities
(for example asylums).

Audiovisual Fund was established as a public institution
for the promotion and development of audiovisual culture
and industry®. The fund is a legal entity based in Bratislava.

The fund revenues consist of the following:

a) contributions to the fund,

b) contributions from the state budget,

c) interest on deposits in banks or branches of foreign
banks,

d) interest on loans granted by the resources of the
fund,

e) contractual penalties for the unauthorized use or
retention of resources of the fund,

f) administrative fees,

g) donations and voluntary contributions,

h) other income.

In the financial area the fund performs administration and
control of selected contributions. In addition to this, the
fund provides financial resources:

- to authors and producers of Slovak audiovisual
works;

- for the innovation and development of technical
infrastructure for the production and distribution
of audiovisual works and to conduct public cultural
events in the area of audiovisual culture;

- for the propagation and presentation of audiovisual
works.

The Audiovisual Fund also provides scholarships for indi-
viduals who with their creativity or research contribute to
the development of the audiovisual industry and audiovi-
sual culture in Slovakia and keeps the records of Slovak au-
diovisual works and the persons to whom were provided
financial resources.

The Fund also provides financial resources for support of
audiovisual production, in particular:

— the creation, development, preparation and produc-
tion of Slovak audiovisual works, as well as feature

films, documentaries and animated Slovak cine-
matographic works;

- post-productions and distributions of Slovak audio-
visual works and distribution of audiovisual works;

- festivals and other cultural activities of entities op-
erating in the audiovisual and cinema industry in
the Slovak Republic and the presentation and pro-
motion of Slovak audiovisual works;

- the publication and distribution of periodical and
non-periodical publications in audiovisual and cine-
ma industry etc.

The basic forms in which the fund provides financial re-
sources are:

1. subsidies. Subsidies for production of an audiovisu-
al work may be granted up to 50% of the production
budget of an audiovisual work, exceptionally may
be financed up to 90% of the budget, in the case of
the audiovisual work which is a low-budget audio-
visual work or difficult audiovisual work,

2. loans (with a maturity of more than five years) or

3. scholarships. Scholarships are provided only to
individuals for the development of creativity, edu-
cation and research in the field of audiovisual cul-
ture and film art. The scholarship is an earmarked
non-repayable financial support which is paid once
or several times during a specified period of time
under the contract.

There is no legal right for providing financial resources
from the fund.

Slovak National Accreditation Service (hereinafter re-
ferred to as “SNAS”) is a public institution® and a legal
person established in Bratislava which manages its own
financial resources based on its budget of revenues and
expenditures for the particular calendar year.

SNAS income includes mainly:

a) payments for accreditation services provided by the
Slovak National Accreditation Service,

b) other income received in accordance with the gene-
rally binding legal regulations.

In addition to that, the income of the SNAS involves either
a contribution from the state budget to ensure accredi-
tation in new areas or other non self-financing activities
whose performance arises from a special regulation.
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SNAS expenses include:

a) expenditures on salaries and compensations of em-
ployees,

b) costs of materials, energy and services related to
business activities of the SNAS,

c) compensations of travel expenses of supervisory
board members pursuant to a special regulation,

d) contributions connected with membership in in-
ternational and regional organizations of associated
accreditation bodies.

Apart from its budget, the SNAS constitutes the reserve
fund and the fund of investment and development.

The reserve fund is created from a positive management
profit recognized in the annual financial statement ap-
proved by the supervisors board and by the certified audi-
tor for the year in which the positive profit was achieved,
amounting to at least 3% of the positive profit recognized
in the annual financial statements until reaching a height
less than an average total annual cost for the previous three
years.

The reserve fund is used to cover losses from SNAS activi-
ties, to pay unsecured ordinary budget needs, including
labour costs and to cover the other incidental expenses.

The fund of investments and development of the SNAS is
created from the positive profit recognized in the annual
financial statement approved by the supervisors board and
by the certified auditor with reduced contribution to the
reserve fund for the year in which the positive manage-
ment result is achieved.

The fund of investments and development of the SNAS is
used for the acquisition of tangible and intangible assets,
for the acquisition and development of human resources,
for the innovation and development of working practices
and the other activities focused on investment and deve-
lopment of the SNAS.

The News Agency of the Slovak Republic (hereinafter
referred to as “TASR”) is a public, national, independent
informational institution providing a public service in the
field of news services. TASR is a legal person registered in
the commercial register.
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TASR draws up a budget consisting of revenues and ex-
penditures for the calendar year and manages it. Apart
from that, TASR creates a reserve fund as well.

The reserve fund is created by TASR from:

a) the profit of its main activities after taxation,
b) the profit of its business activities after taxation.

The reserve fund is used for covering losses from the main
activity of TASR and for covering its business losses.

Ad 3)

As regards the other funds, there is a group of various
funds which are legal persons established by the legal act
(law) and which use a designation “fund” in their name
title (even if they are not public institutions). Apart from
the fact that these funds have legal personality, their legal
status is not always entirely clear. All these funds manage
their financial resources according to their budget, which
is approved by the board of the fund (the governing board
of the fund).

The financial resources of funds are held in special bank
accounts. In the case of the Deposit Protection Fund, they
are financial resources deposited in special accounts at
the National Bank of Slovakia, as regards the Investment
Guarantee Fund in special accounts at the National Bank
of Slovakia or in special accounts at the State Treasury and
the financial resources of the Educational Support Fund
are held at the State Treasury.

To this group of funds may be particularly included most-
ly:

a) Educational Support Fund,

b) Deposit Protection Fund,

¢) Recycling fund,

d) Investment Guarantee Fund,

e) Fund on development of vocational education and

training.

Educational Support Fund® was established as a non-
state specific fund. Its principal activity is to provide loans
for students. The Fund carries out its activities in the pub-
lic interest. With effect from the 1 January 2013, this fund
replaced two other public financial funds - Student Loan
Fund® and Loan Fund for Beginning Teachers®.

The Fund s resources are:
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a) repayments of loans granted by the Fund,

b) interest from financial resources deposited in the
State Treasury,

¢) interest on loans,

d) penalties for breach of contractual terms,

e) fees and expenses of the Fund under the conditions
specified in the loan agreement,

f) subsidies from the state budget,

g) donations and contributions from other persons,

h) financial resources provided by the FNM of SR etc.

The financial resources of the Fund may be used for pro-
viding loans and for administration of the Fund.

Deposit Protection Fund?* collects and manages financial
contributions from banks and branches of foreign banks
(initial contribution, annual contribution and extraordi-
nary contribution) in order to provide compensation for
deposits of individuals deposited in banks. The Fund’s
resources are also income from the use of financial resour-
ces, loans, repayable financial assistances and subsidies
from the state budget in order to support the tasks of the
Fund and the system of deposit protection etc. The Fund
may request the Investment Guarantee Fund, the National
Bank of Slovakia and the other banks for a loan.

The Fund is pursuant to its legal regulation not the state
purpose fund. In relation to this Fund (this applies, how-
ever, pursuant to a special act to the Investment Guarantee
Fund as well) legal regulation states that the Fund is not
a state fund under a special legal act (currently under the
law on budgetary rules). For clarification of this provision,
attention should be drawn to the relationship of the esta-
blishment of state purpose funds, which the Slovak Repub-
lic may set up under Article 58 par. 3 of the Constitution of
SR taking into account the fact that the general regulation
of the establishment and management of state purpose
funds is involved in the legal act on budgetary rules and
the specific regulation is left on the particular act of the
existing state purpose fund.

The Fund may create from its financial resources a special
fund for providing compensations for inaccessible bank de-
posits. By course of the act for an inaccessible deposit pro-
tected by this law provides the Fund in the aggregate to one
depositor or to the other entitled person compensation in

the amount of inaccessible deposit up to a maximum of
EUR 100,000.

The financial resources of the Fund may be used (apart
from providing compensations for deposits) for example
also for the purchase of government securities maturing
within one year from the date of purchase, for instalments
of loans and for repayable financial assistances, for cover-
ing the costs necessary to ensure the activities of the Fund
etc.

Recycling fund” was established as a non state purpose
fund which collects financial resources from various

sources to support the collection, recovery and processing
of various types of waste (waste batteries and accumula-
tors, waste oils, used tires, electrical equipments, plastics,
paper, glass, vehicles and etc.).

The income sources of the Recycling Fund are:

a) contributions of producers and importers for the
production and import of batteries and accumula-
tors, oil, tires, multi-layer combined materials, also
for placing EEE on the market for the manufacture
and import of plastic, paper, glass, metal containers
and vehicles,

b) donations and contributions of domestic and fore-
ign legal entities and individuals,

¢) income from contractual penalties,

d) interests on loans granted by the Recycling Fund,

e) revenues from the recovery of unauthorized use
or unathorized holding of finacial resources of the
Recycling Fund,

f) income from the management of its own property,

g) interest on the financial resources of the Recycling
Fund deposited in banks etc.

The financial resources of the Recycling Fund may be used
for:

a) payment of capital and operating costs necessary
to ensure the collection and recovery of waste and
processing of old vehicles,

b) payment of economically justified costs related to
transport of some old vehicles, especially in cases
when the holder is unknown or does not exist,

¢) payment of economically justified costs related to
providing parking lot services,

d) payment of expenses related to the Recycling Fund,
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e) payment of expenses for the collection of packaging
waste and its valuation or recycling,

f) promoting the collection and the recovery of waste,

g) providing information systems to support waste
recovery,

h) support focused on research, development, iden-
tification and application of new waste recovery
technologies.

Investment Guarantee Fund® collects financial con-
tributions of securities traders and branches of foreign
securities traders, management companies and branches
of foreign management companies to provide compensa-
tions for inaccessible client assets received by those entities
to perform investment services and disposes lawfully with
acquired financial resources.

The Fund is a legal entity registered in the commercial re-
gister. Pursuant to its regulation act is a Fund and not
a state purpose fund under the law on budgetary rules.

The sources of the Fund are the following:

a) contributions of securities traders to the Fund (ini-
tial contribution, annual contribution and extraor-
dinary contribution),

b) income from the use of financial resources in the
accounts of the Fund including income from the
sale of purchased government securities,

c) loans (the Fund may ask for a loan from the Deposit
Protection Fund, National Bank of Slovakia, banks
or branches of foreign banks) etc.

The Fund’s resources may also be repayable financial as-
sistances and subsidies from state financial assets in the
extent and under the conditions provided by the law on
budgetary rules and the state budget act.

The Fund may create from its financial resources a special
fund to provide compensation for inaccessible client assets.
The financial resources of the Fund may be used for:

a) purchase of government securities with maturity of
three years from the date of purchase,

b) repayment of loans and repayable financial assis-
tances,

¢) aloan for Deposit Protection Fund, up to a maxi-
mum of 10% of the resources of the Fund,

d) payment of the costs necessary to ensure the activi-
ties of the Fund.
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Fund on development of vocational education and
training” was established as a non-state purpose fund
which collects financial resources for the support and de-
velopment of vocational education and training.

The Fund’s sources are:

a) donations and contributions from domestic natural
and legal persons, apart from the public authorities
and donations and contributions of foreign legal
entities and individuals,

b) voluntary contributions from employers and pro-
fessional organizations,

¢) interest on the financial resources of the Fund,

d) penalties for breach of contractual terms, etc.

The financial resources of the Fund may be used only for
financing the following:

a) the modernization of material and technical equip-
ment of the secondary vocational schools, practical
training centres, school economy, vocational prac-
tice centre and medical equipment beyond the es-
tablished normative,

b) trainings of teachers of vocational subjects, teachers
of vocational training and instructors provided by
practitioners,

¢) management of the fund.

In the quite recent past some other financial funds were in-
volved in this group of public funds, such as the Anti-Drug
Fund®, Fund for support of international trade*'etc.

Conclusions

Financial law, with its regulatory mechanism, creates the
necessary organisational and legal conditions for the func-
tioning of public financial funds. These public financial
funds are generally considered for the positive effects of
financial policy of our state, which is expressed by our fi-
nancial regulation. Such a positive reaction is justified in
particular by the flexibility and operability of their creation
and their financing. On the other hand, there is, however,
an opposite side of their legal regulation which should be
pointed to. The number of public financial funds standing
outside the state budget (which are in most cases involved
to the state bugdet only by financial relations or there is
even no connection with the state budget) results in the
economy to atomization of public finance. This fact leads
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to a difficult public control of their creation, in particular
regarding their use as well, which is connected with the
risk of a possible distortion of overall results of the finan-
cial management of the state. This fact is unfortunately
neglected in Slovakia, either intentionally or even with
a hidden intent.

Abstract

The author of this article focuses on the legal regulation of
financial (legal) anchoring of the existence of public finan-
cial funds in Slovakia. The author emphasizes that after
1989 many new financial instruments and institutions of
financial practice (respectively already existed system of fi-
nancial institutions) significantly modified, extended and
since its sporadic application transformed into a particular
system.

The author divides the extra-budgetary public financial
funds into two groups, namely the system of the state pur-
spose funds and the system of the other public financial funds
created by various subjects, mainly from the field of pub-
lic law and partially by subjects from private law. Within
these two groups of financial funds, the author focuses on
the system of the other public financial funds.
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1

See: ¢l. 55 tistavného zdkona ¢& 460/1992 Zb. Ustava Slovenskej Republiky v zneni
neskorsich predpisov.

2 See ¢l. 58 ods. 3 Ustavy SR.

* See: K. Lastovka, Public funds. Password in Dictionary of public law, C.H. Beck,
Prague 1927. Similarly: H. Markovd, R. Bohdc, Budgetary law, Prague 2007, p. 159.

* V. Zahdlka, Monetary funds as an object of regulation of financial law, Brno 1977,
p.27 and f.

° V. Babédk a kol., Financial law in Slovakia and in European Union, EUROKODEX,
s.r.0., Bratislava 2012, p. 22. Similarly define the concept “financial fund“ the other au-
thors as well. Compare for instance. L Grii, J. Krdlik, Basics of financial law in Slovakia,
MANZ, spol. s r.0., Bratislava 1997, p. 28.

® H. Markovd, R. Bohd¢, Budgetary law, C.H. Beck, Prague 2007, p. 159-160.

See more: M. Hor¢icovd, D. Vaskovd, Extrabudgetary funds and their position in the
system of public funds, “Finance and loan” 1994, no. 9 (44), p. 474.
& See: P. Janosikovd, P. Mrkyvka, 1. Tomazi¢ a kol., Financial and tax law, Publisher:
Alois Cenék, s.r.o., Plzeii 2009, p. 139 and f. Similar classification of funds offer as well:

H. Markovd, R. Bohdc¢, Budgetary law, C.H. Beck, Prague 2007, p. 159 and f.

9

Zikon ¢. 523/2004 Z. z. o rozpoctovych pravidldch verejnej sprdvy a o zmene a dopl-
neni niektorych zdkonov v zneni neskorsich predpisov. This legal act laid down general
principles for the creation and use of state purpose funds.

' In the period of 1993 - 2003 there was Fund of children and youth in Slovakia (sim-
ilarly in Czech Republic) which was created for the takeover of the assets and manage-
ment of assets of the former youth organization known under the abbreviation SZM.
This Fund was established by zikon ¢. 189/1993 Z. z. o Fonde deti a mladeze v zneni
neskorsich predpisov and repealed by zdkon ¢. 452/2003 Z. z. o skoncent ¢innosti a spo-
sobe zdniku Fondu deti a mlddeZe.

1 Zdkon ¢ 253/1991 Zb. o pésobnosti orgdnov Slovenskej Republiky vo veciach prevo-
dov majetku $tétu na iné osoby a o Fonde ndrodného majetku Slovenskej Republiky v
zneni neskorsich predpisov (repealed by zdkon ¢. 60/1994 Z. z.). In the Czech Republic
this fund existed until the end of 2005.

"2 V. part of zdkon ¢ 92/1991 Zb. o podmienkach prevodu majetku $tdtu na iné osoby
v zneni neskorsich predpisov.

3 Zdkon & 330/1991 Zb. o pozemkovych tipravdch, usporiadani pozemkového viastnic-
tva, pozemkovyich tiradoch, pozemkovom fonde a o pozemkovych spolocenstvich v zneni
neskorsich predpisov.

" Zdkon & 152/1994 Z. z. o socidlnom fonde a o zmene a doplneni zdkona ¢. 286/1992
Zb. o daniach z prijmov v zneni neskorsich predpisov.
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' Zdkon & 176/2004 Z. z. o nakladani s majetkom verejnoprdvnych institicii a o zme-
ne zdkona Ndrodnej rady Slovenskej Republiky ¢. 259/1993 Z. z. o Slovenskej lesnickej
komore v zneni zdkona ¢. 464/2002 Z. z. v zneni neskorsich predpisov.

1o Zdkon ¢& 461/2003 Z. z. o socidlnom poisteni v zneni neskorsich predpisov.

7" Zdkon & 532/2010 Z. z. o Rozhlase a televizii Slovenska a o zmene a doplnenti niekto-
rych zdkonov v zneni neskorsich predpisov.

18 Zdkon & 131/2002 Z. z. 0 vysokych Skoldch a o zmene a doplnent niektorych zdkonov
v zneni neskorsich predpisov.

' For example pursuant to zdkon & 152/1994 Z. z. o socidlnom fonde a 0 zmene a dopl-
neni zdkona ¢. 286/1992 Zb. o daniach z prijmov v zneni neskorsich predpisov.

* Zdkon & 13/1993 Z. z. 0 umeleckych fondoch v zneni neskorsich predpisov.

1 Zdkon ¢& 516/2008 Z. z. o Audiovizudlnom fonde a o zmene a doplneni niektorych
zdkonov v zneni neskorsich predpisov.

# Zdkon & 505/2009 Z. z. o akreditdcii orgdnov posudzovania zhody a o zmene a dopl-
nenti niektorych zdkonov v zneni neskorsich predpisov.

# Zdkon ¢& 396/2012 Z. z. o Fonde na podporu vzdeldvania v zneni neskorsich pred-
pisov.

. Zékon & 200/1997 Z. z. o Studentskom poZickovom fonde v zneni neskorsich pred-
pisov. Pursuan to this act was Student Loan Fund a non-state specific fund established
for the purpose of providing loans for university students. Fund’s resources were mainly
financial resources provided by FNM of SR, repayments of loans granted by the Fund,
donations and contributions from domestic and foreign legal and natural persons, inter-
ests on financial resources of the fund deposited in a bank, interests on loans etc.

» Zdkon ¢ 471/2002 Z. z. o Pézickovom fonde pre zacinajiicich pedagégov v zneni
neskorsieho predpisu. Fund was established as a non-state specific fund and served
for providing loans for beggining teachers who graduated from the university. Fund’s
resources were mainly financial resources provided by FNM of SR, repayments of loans
granted by the Fund, donations and contributions from domestic and foreign legal and
natural persons, interests on financial resources of the Fund deposited in a bank, interests
on loans, penalties for breach of contractual terms, subsidies from the state budget etc.
% Zdkon & 118/1996 Z. z. 0 ochrane vkladov a o zmene a doplnent niektorych zdkonov
v zneni neskorsich predpisov.

77 Zdkon & 223/2001 Z. z. 0 odpadoch a o zmene a doplnent niektorych zdkonov v zneni
neskorsich predpisov.

* Zdkon & 566/2001 Z. z. o cennych papieroch a investicnych sluzbdch a o zmene a do-
plneni niektorych zikonov (zdkon o cennych papieroch) v zneni neskorsich predpisov.

# Zdkon ¢& 184/2009 Z. z. o odbornom vzdeldvani a priprave a o zmene a doplneni
niektorych zdkonov v zneni neskorsich predpisov.

%" Anti-Drug Fund was established by zdkon ¢& 381/1996 Z. z. o Protidrogovom fonde
v zneni neskorsieho predpisu as a non-state purpose fund which collects and provides
financial resources on drug prevention, the treatment and social reintegration of drug
addicts in the public interest. Fund’s resources were mainly donations and contributions
from domestic and foreign legal or natural persons, interests on financial resources of
Fund, contractual penalties for unlawfully used financial resources of Fund, grants from
the state budget etc. With effect from the 1. May 2011 was however this Fund cancelled
by the law - zdkon ¢. 121/2011 Z. z. o zruseni Protidrogového fondu.

' This fund was established by zdkon ¢& 379/1996 Z. z. o Fonde na podporu zahranic-
ného obchodu v zneni neskorsich predpisov. The Fund was established as a purpose fund
which collected financial resources for support of development of the international trade.
Sources of the fund were mainly compulsory contributions of domestic exporters and
importers, interests of the Fund deposited in the bank, income from its own activities,
subsidies from the state budget, the contribution of the FNM of SR, contributions and
donations from corporations and individuals, loans etc. The Fund’s financial resourc-
es could be used primarily to the partial cover of the costs of domestic exporters and
importers in fairs and exhibitions abroad and at home, to cover the costs of promotion
of goods abroad, to the costs of domestic organizers and participants of international
seminars, symposia, etc., also on loan repayments and payment of interests on them,
donations and grants to business trade missions of slovak entrepreneurs abroad etc. The
Fund was repealed in 2005 by zdkon ¢. 128/2005 Z. z. o zruSeni Fondu na podporu
zahranicného obchodu.
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DRAFT OF ACT ON THE MANAGEMENT

AND CONTROL OF PUBLIC FINANCES

Introduction

raft of Act on the Management and Control of
D Public Finances (hereinafter “the Draft”) should
replace the existing Act no. 320/2001 Coll., on
Financial Control in public administration and amend-

ing certain acts (Financial Control Act), as amended. The
Draft represents the x-th attempt of reform the system of
control and internal audit of public finances in Czech Re-
public.

In accordance with the Legislative Rules of the Govern-
ment the Draft with accompanying materials was sent
to comment procedure on 22 July 2015 with the date of
comments delivery by 25 August 2015. The comment
procedure involved over 100 of commenting organization
from public sector, including the Union of Towns and
Municipalities of the Czech Republic' and the Associa-
tion of local self-governments®’. From the deadline for
applying comments until March 2016 Ministry of finance
led meetings and consultations with the commenting
organizations. The material has been modified based on
comments from the comment procedure. Almost all com-
ments were settled without contradictions. Subsequently
the Ministry of Finance realized legislative-technical
modifications. The Draft was submitted for consideration
of the Government Legislative Council on 12 May 2016.
Currently, the Ministry of Finance is incorporating com-
ments of Legislative Council. Further legislative process
will continue in the Government and the Parliament. The
Act is proposed to be effective from 1* January 2018.

Unifying of management and control
system

A key proposed change is the revision of the whole system
of management and control of public finances. Currently
in approving expenditures or entering into a contract two
processes coexist. One process is administrative imple-
mented in organization only to satisfy the requirements
of the Act on financial control and the other, real approval
process that reflects the needs of each organization. The
Draft should unify and simplify these processes. Every
public sector organization will be able to set own system
to suit it needs, whether it is a ministry, or kindergarten.

One of the objectives that the Draft aims at simplifying
the current system of management and control of public
revenues and public expenditures, especially with regard
to the existence of a large number of small organizations,
i.e. the smallest municipalities and subsidized organiza-
tions for which it is often existing legislation inapplicable,
respectively its application in practice is an unnecessary
and unjustified administrative burdens. The Draft does
not ensure that control processes will not be formal
and will be an effective mean of public finances protec-
tion. Adoption of the Draft is only a necessary starting
point. A precondition for the successful implementation
and realization of a genuine reform of the management
and control of public finances is a consistent and active
providing methodological support of the Ministry of Fi-
nance, namely the Central Harmonization Unit. Function
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of the Central Harmonization Unit together with the
Draft should create effective system of protection of pub-
lic finances.

The main changes

In order to simplify the existing system, the Draft intro-
duces a major change in the performance of management
and control at the expenditure and revenue operations.
The Draft clearly establishes that economic control will be
carried out only in operations that the organizations may
affect. This adjustment is to eliminate the current prac-
tice, when the proofs of control of revenue operations are
produced even when it is casual income, which becomes
municipal budget revenue without any intervention of the
municipality. For example entitled to the income arises
from the act.

Furthermore, the Draft allows that in small organizations,
economic control can be provided by a person who is not
an employee. Today the Financial Control Act strictly
provides that the function of budget administrator and
main accountant can be performed only by an employee
of the municipality. This is inapplicable especially in the
smallest villages or kindergartens. It is normal that with
regard to the principle of economy, efficiency and effec-
tiveness, the economic agenda is outsourced by a person
with Trade Certificate. However, because of the current
provisions of the Act on Financial Control, this person
must have employment agreement with the municipality.

With regard to practical experience with the performance
of management and control in the smallest villages, Mini-
stry of finance does not insist that the operations should
be approved by a senior employee in these cases. In the
village with unreleased mayor, where a number of ac-
tivities is provided by unreleased members of municipal
council, it is not practical, nor cost-effective to insist that
the principal function of the operation should be held
by employee, let alone a senior employee. Therefore, the
Draft allows the approver function can be held by the
deputy mayor or a member of the Control Committee
of the council. The reason that the content of the men-
tioned function is changing significantly by the Draft, it
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is necessary to change also the terminology. Changing of
the terminology is often criticized by the municipalities.

Principles of the Draft

Principles of the Draft are economical, effective and effi-
cient public finance management and control, principle of
proportionality and single audit approach.

Definition of economical, efficient and effective manage-
ment of public finances is already contained in the Act on
Financial Control. The Draft clarifies the definition and
creates tools for the implementation of these principles
in practice. One of these tools is the preliminary assess-
ment of expenditure operations. In terms of legal status
it is an entirely new institution, however, many public
authorities have already established the institute in the
decision-making processes. There can be demonstrated
that the objective of the Draft is not to introduce new
bureaucratic obligations, but rather its aim is to share the
good practice across all public authorities.

Preliminary evaluation of expenditure operations repre-
sents control during first phase of decision making. Its ob-
ject should be to assess the needs to be met through public
funding and its variants of satisfaction. For example this
may include an assessment of whether the municipality
will rent its office or purchase a building for it. Further
evaluation of operating costs in the years following the
implementation of the investment for a minimum period
of sustainability should be an important part of prelim-
inary assessment evaluation. For example these include
grant programs to support employment, from which
you can pay the cost of repairing of properties. From the
beginning, the subsidy seems to be convenient and easy
money gained. However, if before applying for a grant
municipality do not calculate how much operating costs
will increase, the municipality may be unpleasantly sur-
prised.

One of the major problems which the Ministry of Finance
had to deal with is the fact that, as the Financial Control
Act and the Draft turns out to thousands of organizations
of different sizes and with different organizational struc-
tures. Addressee is organization such as the Ministry of
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Defense as well as the kindergarten set up by municipali-
ties. Therefore, the Draft gives organizations flexibility in
determining the value and type of expenditure operations,
for which the preliminary assessment will be carried out.
It is a manifestation of the principle of proportionality.

The principle of proportionality pervades the entire Draft.

One of the other manifestations of principle of propor-
tionality is the criteria for mandatory establishment
of internal audit. Today an internal audit must be esta-
blished by all municipalities over 15,000 populations.
In the future, the population has to be only one of the
conditions. Another criterion is the size of the budget, for
example, the volume of subsidies provided or the num-
ber of employees. Internal audit is an important tool to
protect public finances. However, to be truly effective, it
is essential to be adequately staffed. Therefore, it makes
no sense to establish an internal audit unit, where the
cost of ensuring its functioning (particularly wages and
training costs) are greater than the risks to be treated this
way. Internal audit, which is secured by a single worker,
whose primary job is to provide a public service, does not
have the necessary added value. In practice, for example,
the high school teacher who is still at 0.1 time charged
with the performance of internal audit. In this case, it is
only a formal fulfillment of the provisions of the Act on

financial control and, as such, unfounded.

The essential principle of the new legislation should be
single Audit principle. The essence of this principle is that
the authorities responsible for control and audit shares
the results of their activities, these results are so good
that they can rely on and therefore it does not control or
audit performed again. The purpose is to remove dupli-
cate checks. The Draft creates the necessary prerequisites.
Together with the existing information system of the
Ministry of Finance this sharing is possible. Obviously
methodological assistance, particularly to ensure the re-
quired quality of output control and audit authorities, is

a necessary.

Conclusions

Finally, it is important to emphasize that the Draft does
not interfere with the constitutionally guaranteed rights
of municipalities to self-government. The management
and control mechanisms and internal audit, that matter
contents of the Draft, do not interfere with decision-mak-
ing powers of local authorities of the municipality,

i.e. council and assembly. The Draft sets out the mini-
mum requirements for the preparation of materials for
meetings of the council or assembly. Approval of expen-
diture operations in the economic control process does
not bind the council or assembly to make the expenditure
or enter into a contract. It remains a sovereign right of
self-governing municipal bodies. Defined minimum re-
quirements for the preparation of materials contribute to
greater awareness of the institutions that are authorized
to make decisions and have the relevant responsibility for
their decisions.

Abstract

The article deals with the draft of Act on the Management
and Control of Public Finances which is nowadays pre-
pared by Ministry of Finance of Czech Republic. It is an
important act of management and control of public bud-
gets. The article presents the positive changes of the public
finance management system for the municipalities. In the
Czech Republic there are more than 6 000 municipalities.
Many of them are too small to have appropriate personal
resources to ensure the adequate control of public finance.
The draft tries to simplify the system to helps the smallest
municipalities and to ensure the minimum level of the
public finance protection.

' Union of Towns and Municipalities of the Czech Republic is a voluntary, apoliti-
cal and non-governmental organization founded as an interest group of legal entities.
Members of the Union are towns and municipalities. The Union associates approx-
imately 2,500 municipalities and towns. They represent more than 70% of the total
population of the Czech Republic.

?  Association of local self-governments is a voluntary, apolitical and non-government-
al organization founded as an interest group of legal entities. Members of the Union
are towns and municipalities. The Union associates approximately 1,100 municipalities
and towns.
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SHARES IN THE REVENUE FROM INCOME TAXES
AS INCOME OF LOCAL SELF-GOVERNMENT UNITS

IN POLAND

Introduction

n most European countries, revenue from income tax-
Ies is divided between the state budget and the budget

of local self-government units. The division of pub-
lic income from income taxes is performed through the
institution of a share in the revenue from these taxes or
local income taxes, also known as “piggyback taxes”. The
institution of a share in the revenue from income taxes is
used inter alia in Austria, Czech Republic, Greece, Spain,
Germany, Poland, Portugal, Romania, Slovakia, Slovenia,
Hungary and the Baltic states'. On the other hand, pig-
gyback taxes are used mostly in Scandinavian countries —
Sweden, Norway, Finland and Denmark, as well as Croatia
and Italy®. Not only income taxes are subject to a division
between the state budget and the budgets of local self-gov-
ernment units in European states. Examples include sales
taxes in Germany and Spain, the property tax in the Unit-
ed Kingdom, the vehicle tax in Ireland, the inheritance tax
in Lithuania and the gambling tax in Latvia’.

Shares in revenue from income taxes are a substantial part
of the income of local self-government units in Poland as
well. They comprise 21% of all income, as well as 42% of
the own income of communes (gmina), counties (powiat)
and provinces (wojewddztwo)’. Shares in revenue from
income taxes are regulated in Polish law by the Act on the
Income of Local Self-Government Units of 13 November
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2003 (ustawa z dnia 13 listopada 2003 roku o dochodach
jednostek samorzgdu terytorialnego)®. This Act indicates
that shares are income of local self-government units at
all levels (Art. 3 par. 2), regulates the allocations of shares
(Art. 4 par. 2 & 3, art 5 par. 2 & 3, and Art. 6 par. 2 & 3),
the criteria for dividing the shares between local self-go-
vernment units at various levels (Art. 4 par. 2 & 3, Art.
5 par. 2 & 3, Art. 6 par. 2 & 3, Art. 9, Art. 10, Art. 10a),
the procedure for transferring the shares (Art. 12, Art. 12)
and interest on the shares (Art. 13). The aim of this article
is to present the character of shares in the revenue from
income taxes as income of the local self-government units
in Poland on the basis of the share classification criteria
proposed by H. Blochliger and O. Petzold.

The article is a continuation of previously published re-
search concerning local self-government units’ shares in
the revenue from income taxes in Poland®.

H. Blochliger and O. Petzold’s classification

of local self-government units’ shares in tax
revenue

European states use the term “shares” for different legal
constructs of dividing public income from taxes between
the state budget and the budgets of local self-government
units. H. Blochliger and O. Petzold, in order to clarify the
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meaning of the term, propose the classification of shares
according to the following criteria:

1) risk sharing,

2) un-conditionality,

3) formula stability,

4) individual proportionality.
The first criterion - risk sharing - is concerned with
whether the local self-government units have shares in
the real or planned revenue from a given tax. The second
criterion — un-conditionality - indicates whether local
self-government units are free to spend the income from
shares in taxes however they choose. The third criterion
- formula stability - classifies shares based on whether
they are given to the local self-government units for an
indeterminate time, or whether the formula changes cycli-
cally, e.g. is written yearly into the budget act. The fourth
criterion - individual proportionality - is concerned with
whether local self-government units have shares in the
revenue from taxes proportional to the amount of taxes
paid on their territory.

Based on these criteria we may distinguish “strict tax
sharing”, regular “tax sharing” and “intergovernmental
grants”®. When all four criteria are fulfilled, a given in-
stitution falls under “strict tax sharing”. In this case, local
self-government units have shares in the real, not planned,
revenue from taxes, can freely spend the means acquired
in this manner, legal regulation of the shares is stable, and
the recipients acquire their due shares proportionally to
the revenue from taxes paid in their territory. “Strict tax
sharing” first and foremost fulfills a fiscal role and does
not equalize the income of local self-government units.
Because of this, it is necessary to introduce compensatory
mechanisms to the local self-government finance system
of a given state in order to correct for the uneven distri-
bution of income. Institutions that fulfill the first three
criteria but not the individual proportionality criterion
are called regular “tax sharing” institutions. In this case,
the shares are distributed centrally, based on legally deter-
mined criteria. The amount of income acquired thusly by
the local self-government units is therefore not dependent

on the amount of taxes paid in their territory. It also means
that unlike “strict tax sharing’, regular “tax sharing” also
plays a compensatory role. However, if one of the first
three criteria is not fulfilled, a given institution, despite its
name, is not a share, but a transfer from the state budget to
the budgets of local self-government units’.

The presented criteria for classifying shares in tax revenue
will allow for an assessment of Polish legal regulations of
shares in revenue from income taxes, and for finding an
answer to whether Polish shares should be classified as

» o«

“strict tax sharing”, “tax sharing” or transfers in further

parts of the article.

Risk sharing criterion

There are two ways of calculating the amount of local
self-government shares in revenue from income taxes.
This can either be based on the real revenue from a given
tax, or from the revenue planned in the state budget'. In
Poland, since 1990 the real revenue model has been used.
Polish communes, counties and provinces have shares in
the general amount of personal income tax revenue'! and
the general amount of corporate income tax revenue. In
this way, almost 50% of general personal income tax reve-
nue and almost 23% of corporate income tax revenue goes
to the budgets of local self-government units.

The risk sharing criterion differentiates shares in revenue
from income taxes from state budget transfers to the bud-
gets of local self-government units, which also appear in
Poland - the general subsidy and designated subsidies.
The values of the general subsidy and designated subsidies
that are owed to local self-government units from the state
budget are independent from any fluctuations in state
budget income and from the risk of not being able to meet
the planned income'? Their value is based on formulas de-
termined by statute. In contrast, the value of shares owed
to local self-government units is based on the real revenue
from income taxes. This means that local self-government
units also share in the risk of not meeting the planned in-
come from their shares.
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Based on the foregoing, it can be stated that Polish local
self-government units’ shares in income tax revenue fulfill
the risk sharing criterion.

Un-conditionality criterion

Local self-government units have discretion in how they
spend the resources acquired from their shares in income
taxes. This differentiates them from designated subsidies,
which are granted for specific purposes®. This means that
a unit that is granted a designated subsidy must finance
a specified task. Not using it for its designated purpose re-
sults in sanctions specified in the Public Finances Act', the
Act on Liability for Infringing Public Finance Discipline?,
the Criminal Code's and the Tax Criminal Code". This
indicates that Polish local self-government units’ shares in
income tax revenue fulfill the un-conditionality criterion.

Formula stability criterion

As mentioned above, local self-government units’ shares
in personal income tax revenue are regulated in the Act
on Income of Local self-government units of 13 Novem-
ber 2003. This Act regulates in detail the percentages for
distribution, the criteria for dividing revenue among local
self-government units at the same level, and the procedure
for transferring the shares due. They are granted to local
self-government units for an indeterminate time, and
their value is not — as a rule - modified yearly. The value of
shares due to communes, counties and provinces is deter-
mined by Art. 4 par. 2 & 3, Art. 5 par. 2 & 3, and Art. 6 par.
2 & 3 of the Act on Income of Local self-government units.
The share in personal income tax from taxpayers living
within the borders of a commune due to the communes
is 39.34%, subject to the exception set forth in Art. 89 of
the Act. The share in corporate income tax from taxpayers
domiciled within the borders of the commune due to com-
munes is 6.71%. For counties it is, respectively, 10.25% and
1.40%, and for provinces 1.60% and 14.75%.

The only exception is the aforementioned Article 89 of the
Act on Income of Local self-government units, according
to which the communes’ share in revenue from personal
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income taxes is modified yearly based on the number of
people admitted before January 1, 2004 to nursing homes.
This solution is meant to allow for a gradual transition
to a new model of financing some social care tasks. Res-
idence in nursing homes during the transitional period
is financed from two sources - the share in revenue from
personal income taxes and designated subsidies from the
state budget. Annually, the designated subsidy is to be de-
creased, and the share in revenue from personal income
tax is to be increased'®. In accordance with the regulation
in Art. 89 of the Act on Income of Local self-government
units, in 2015 communes’ share in revenue from personal
income tax was 37.67%, making it 1.67% lower than the
target share (39.34%).

This change in the share percentages is possible due to
changes in the scope of tasks that fall under the responsi-
bility of the local self-government units. The rule of pro-
viding local self-government units with appropriate shares
in public income based on tasks delegated to them results
from Art. 167 par. 1 & 4 of the Constitution of the Republic
of Poland”. During the period in which the Act on Income
of Local self-government units has been in effect, the per-
centage of the provinces’ share in the corporate income tax
has been changed twice. In the original version of the Act
it was 15.90%. On January 1, 2008, it was lowered to 14%
as legally guaranteed discounts on bus fares were no longer
financed from the provinces’ own income®. On January
1, 2010, however, it was increased to 14.75% due to the
need to finance tasks connected with regional passenger
rail transport by provincial governments®.

This indicates that Polish local self-government units’
shares in income tax revenue fulfill the formula stability
criterion.

Individual proportionality criterion

Local self-government units in Poland have shares in tax
revenue that are proportional to the amount of taxes paid
within their borders. When dividing shares among local
self-government units of a given level, the decisive factor
is residence of a natural person (in respect of shares in
personal income tax) and the location of the headquarters
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or branch of a juridical person (in respect of shares in cor-
porate income tax).

Art. 4 par. 2, Art. 5 par. 2 and Art 6 par. 2 of the Act on
Income of Local self-government units stipulate that com-
munes, counties and provinces have shares in the revenue
from personal income tax from taxpayers residing within
the borders of these units. In respect of shares in corporate
income tax, according to Art. 4 par. 3, Art. 5 par. 3, Art 6
par. 3 and Art. 10 of the Act on Income of Local self-gov-
ernment units, shares are due to the local self-government
unit where a taxpayer is headquartered, and in the case
of a branch located within the territory of another local
self-government unit, part of that income is transferred to
the budget of the local self-government unit in whose ter-
ritory the branch is located, proportionally to the number
of people engaged thereby under labour contracts.

The division of revenue from income taxes among local
self-government units at a given level in Poland is based
on granting these units shares in revenue from taxes paid
by the taxpayers domiciled or located within the borders
of a given unit. This indicates that Polish local government
unit shares in income tax revenue fulfill the individual
proportionality criterion.

Conclusions

Legal constructions regarding the division of public in-
come from taxes between the state budget and the budgets
of local self-government units that are used in European
states can be categorized based on the criteria of 1) risk
sharing, 2) un-conditionality, 3) formula stability, 4) indi-
vidual proportionality. The first criterion - risk sharing - is
concerned with whether local self-government units have
shares in the real or planned revenue from a given tax. The
second criterion — un-conditionality - indicates whether
local self-government units are free to spend the income
from shares in taxes how they choose. The third criterion —
formula stability - classifies shares based on whether they
are given to local self-government units for an indetermi-
nate time, or whether the formula changes cyclically, e.g. is
written annually into the budget act. The fourth criterion

- individual proportionality - is concerned with whether
local self-government units have shares in the revenue
from taxes proportional to the amount of taxes paid on
their territory. If all of these criteria are met, a given insti-
tution is classified as “strict tax sharing”. Not fulfilling the
fourth criterion while fulfilling the first three means that
the institution is simply “tax sharing”. In turn, if one of the
first three criteria is not met, it means that a given institu-
tion, despite its name, is not a share, but a transfer from the
state budget to the budgets of local self-government units
(intergovernmental grant).

Shares of Polish local self-government units in revenue
from income taxes can be classified as “strict tax sharing’,
as they fulfill all four of the above criteria. First, the shares
are based on real, and not planned revenue from income
taxes. Because of this, local self-government units take
on the risk of not meeting the planned revenue. Second,
local self-government units can freely spend the means ac-
quired through shares in income taxes. Third, the amount
of shares is based on percentages specified in the Act on
Income of Local self-government units. Fourth, local
self-government units have shares in the revenue from
taxes paid by taxpayers domiciled or located within the
territory of a given unit.

Abstract

In most European countries, the revenue from income
taxes is divided between the state budget and the budget of
local self-government units. The division of public income
from income taxes is performed inter alia through the use
of the institution of shares in the revenue from these taxes.
European states use the term “shares” for different legal
constructs. H. Blochliger and O. Petzold, in order to clarify
the meaning of the term, propose a classification of shares
through the criteria of 1) risk sharing, 2) un-conditionality,
3) formula stability, 4) individual proportionality. The aim
of this article is to present the character of shares in the
revenue from income taxes as income of local self-govern-
ment units in Poland on the basis of the presented criteria
for classifying these shares.
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VAT CONTROL STATEMENT & ELECTRONIC RECORD OF SALES

Introduction

owards the end of 2013, the European Commis-
Tsion issued “An Action Plan to strengthen the

fight against tax fraud and tax evasion” in which
the Commission describes some measures that should be
taken by Member States to can help reduce tax evasion and
improve tax collection. The Commission proposed in par-
ticular to improve the existing cooperation between Mem-
ber States and their tax administrators and to intensify the
use of information exchange.

The Commission also proposed to adopt a proposal for the
rapid reaction mechanism against VAT fraud, which was
already introduced by Council Directive 2013/42/EU of 22
July 2013 and which allows the Commission to very quick-
ly authorize a Member State to adopt derogation measures
of a temporary nature in order to deal with cases of sudden
and massive fraud with a significant financial impact.!

Within the framework of obligations imposed by EU law,
the Czech Republic created two conceptual legal institu-
tions in the form of the VAT Control Statement and Elec-
tronic Record of Sales. The authors attempt to acquaint
readers of this paper at least in the basics of these two
innovations introduced in the Czech Republic.

VAT Control Statement

The first of the newly-established legal institutions to
help in the fight against tax frauds is the VAT Control

Statement. The VAT Control Statement was introduced
into Czech law by Act no. 360/2014 Coll., amending Act
no. 235/2004 Coll., On Value Added Tax, as amended
(hereinafter “the VAT Act”), and other related laws, with
some provisions, among others, related to the recently in-
troduced obligation to submit the VAT Control Statement
and the withdrawal of the exemption for natural persons
from mandatory electronic filing of forms. The obligation
to submit the VAT Control Statement applies to selected
taxpayers, while meeting statutory requirements from 1%
January 2016.

VAT Control Statement is a new legal institution intro-
duced into the VAT Act as a requirement for keeping
records relating to tax liability and has been proposed in
order to improve tax collection, reduce tax frauds on VAT,
and thereby strengthen the position of decent taxpayers.

The VAT Control Statement is generally submitted by
taxable persons registered for VAT in the Czech Republic,
while it is not clear whether they are a domestic or foreign
entity. The obligation to submit the VAT Control State-
ment is linked to the emergence of one of the following
legal facts in the so-called reporting period:

a) domestic taxable supplies or receipt of advance pay-
ment,

b) domestic acquisition of goods/services or providing
of advance payment,

c) received transactions from which the acquirer is
obliged to declare VAT according to article 108 sec-
tion 1b), ¢) of the VAT Act,
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d) special scheme for investment gold:

- received Intermediary Service for which VAT is
applied according to Article 92 section 5 of the
VAT Act;

- supply of VAT exempt investment gold for which
the taxable person registered for VAT is entitled
to deduct VAT pursuant to Article 92 section 6
b) and ¢), or

- production of investment gold or transforma-
tion of gold into investment gold according to
Article 92 section 7 of the VAT Act.

The following are not obliged to submit the VAT Control
Statement:

a) aperson who is not a VAT payer,

b) an identified person,

c) a payer who has not carried out or has accepted no
performance during the reporting period (in the
reverse charge procedure) or a payer who does not
claim any deduction of tax from the received sup-
plies in normal mode,

d) apayer who carries out only exempt taxable supplies
without the right of deduction of tax (according to
Article 51 of the VAT Act).?

Article 101d of the VAT Act also provides that the taxpayer
shall state the required data needed for tax administration
in the VAT Control Statement. Taxpayers must submit the
VAT Control Statement only electronically to the email
address of the Mail Room of the tax administrator in ques-
tion in the format and structure set by the tax administra-
tor.

The deadline for submission of the VAT Control State-
ment was originally laid down uniformly for all taxpay-
ers — within 25 days after the end of the calendar month.
During the legislative process the diversity of the taxable
period for VAT was taken into account and therefore we
can find a dual deadline for submission of the VAT Con-
trol Statement: the legal entity submitting the VAT Control
Statements every month (within 25 days after the end of
the calendar month), and natural persons within the dead-
line for submitting the tax return (within 25 days after the
end of the month or quarter). The first obligation to sub-
mit the VAT Control Statement for monthly VAT payers
was on 25" February 2016, and quarterly payers will first
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submit the VAT Control Statement no later than on 25"
April 2016.

In connection with the obligation to submit the VAT Con-
trol Statement, before its introduction the high admini-
strative burden on businesses was mentioned. However, as
evidenced by data from the first administration, about 87
percent of monthly taxpayers submitted the VAT Control
Statement, while only a negligible 1 percent of them did
not meet the requirement of the form or structure. Only
5 percent of the mandatory monthly payers who were
obliged to submit the VAT Control Statement did not sub-
mit it, and they were called on to do so by the tax admin-
istrator in accordance with the provisions of Article 101g
of the VAT Act.’

According to the explanatory report, the VAT Control
Statement is another legal institution to combat tax eva-
sion because tax administrators will have quick access to
data relating to VAT and can cross-check the data from
the VAT Control Statement with that filed in the tax re-
turns. Tax administrators will have certain data from the
VAT Control Statement in the time of its filing (if the legal
requirements of filing will be fulfilled) which enable it to
analyze and identify possible connections of payers. After
pairing is done, the tax administrator can theoretically
expose the taxpayer who improperly claims the deduction
of tax, and after that the tax administrator can focus his
inspections on him.* However, we can say that given the
frequency of submission of the VAT Control Statements,
pairing selected data from the VAT Control Statement
with that from the tax returns on VAT and pairing the
VAT Control Statements with each other will become an
effective control mechanism, but on the other hand it will
increase the burden of individual workers. So it is ques-
tionable whether it will be possible to solve the situation
with the VAT Control Statement in the short time limits
associated with it.

The VAT Act also provides for a penalty for default obli-
gations provided by law relating to the VAT Control State-
ment. Currently these are the most frequently discussed
penalties provided in Article 101h of the VAT Act, which
are implemented very strictly. Recently the Czech Govern-
ment approved the proposal of the Ministry of Finance to
mitigate the impact of these penalties.’ According to the
available version of the draft amendment to the VAT Act®,
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the main proposal is a supplement of tax remission, which
will cover penalties arising from the law in a fixed amount
of CZK 10 000, CZK 30 000 and CZK 50 000. The tax payer
will be entitled to ask the tax administrator for remission
of tax within 3 months from the date of legal force of the
tax assessment which set the obligation to pay the penalty.
The tax administrator may waive this wholly or partly if
there has been a failure to submit the VAT Control State-
ment on grounds that can be justified by the circumstanc-
es of the case. There is thus created a similar structure as
the tax remission of interest on late payment and interest
on the respite amount described in Article 259b of Act no.
280/2009 Coll., The Tax Code, as amended (hereinafter
“the Tax Code”). Generally, the institution of remission
of accession of a tax is governed by Instructions D-21 to
remission of accession of a tax from the General Finan-
cial Directorate’, which sets the justifiable reasons of tax
remission, but only in relation to Article 259b of the Tax
Code. Since these internal binding notes are issued mainly
because of the unification of the decision of the individual
tax administrators, the General Financial Directorate will
have to take some measures (amend the Instruction or is-
sue a new one) in the case of approval of the amendment.

However, the draft amendment does not approach the
proceedings of the remission of the penalty, so the tax ad-
ministrator will have to proceed under Article 259 et seq.
of the Tax Code. These provisions, among others, deter-
mine that remedies are not applicable against the decisions
on remission of accession of a tax, i.e. appeal against this
decision is not allowed and it can be contested only by su-
pervisory measures (e.g. a review of the decision if it was
issued contrary to the law).

In addition to the institution of remission, the draft
amendment stipulates the possibility of exemption from
the obligation to pay a penalty in the amount of CZK
1,000: in a situation where the taxpayer is not in delay with
other VAT Control Statements in a given calendar year, the
tax administrator may take this into account automatically
without the need to submit an application by the taxpayer.
In addition, according to the Ministry of Finance’s recent-
ly introduced temporary provisions, a certain transitional
period of tolerance will be created in which penalties in
the amount of CZK 1,000 formed before the effectiveness
of the proposed amendment will expire.

According to the Ministry of Finance, the proposed
amendment to the VAT Act should mitigate the impact of
penalties for breach of duties related to the VAT Control
Statement to the taxpayer and we can assume that tax-
payers will use these institutions extensively in the early
months after the effectiveness of the amendment (and
taking into account the penalties not only then). There are
different opinions about the existence of a duty to submit
the VAT Control Statement. One of them is the one that it
entails a significant increase of administrative burden on
the side of taxpayers; however, from the above-mentioned
is shown that the administrative burden grows particularly
on the side of tax administrators.

In addition to the legal institution of the VAT Control
Statement and its sanctioning consequences, in the Czech
Republic the taxpayers waited to see protection of the
European Convention for the Protection of Fundamen-
tal Human Rights (hereinafter “the Convention”) for the
sphere of criminal and fiscal offenses.® The European
Court of Human Rights in the case of Lucky Dev v. Swe-
den, dated 27" November 2014, application no. 7356/10,
spoke in favour of providing “full” protection of Article
4 of Protocol no. 7 to the Convention (hereinafter “the
Protocol”) of tax entities, to which fell the obligation to
pay the penalty under Article 251 of the Tax Code. The Eu-
ropean Court of Human Rights, however, did not provide
protection only against criminal prosecution of the same
offence twice (in tax proceedings and in criminal procee-
dings), but this decision also brought the possibility for
the taxpayers to seek the imposition of lighter penalties for
violation of tax laws of a criminal nature. The above-men-
tioned flows from the fundamental principles which are
inherent in the very nature of criminal law®, which was
confirmed by the European Court of Human Rights in
its decision in the case Scoppola v. Italy, which was over-
came by the findings made in decisions X v. Germany, Le
Petit v. the United Kingdom and Zaprianov v. Bulgaria.
One of the legal institutions of a criminal nature as well
are the penalties embodied in Article 101h paragraph 1 of
the VAT Act. According to the explanatory report”, the
purpose of these penalties has a similar character as the
penalties set by Article 251 of the Tax Code. In light of the
above and on the existence of moderating institutions, we
can apply conclusions resulting from the jurisprudence of
the above-mentioned to institute these penalties. We can
summarize that the planned amendment of the VAT Act
will bring the possibility of moderation by reference to
the conclusions made by the European Court of Human
Rights to taxpayers.
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Electronic Record of Sales

The Electronic Record of Sales is an instrument prepared
by the Ministry of Finance in the area of transactions in
cash, which should ensure a continuous flow of informa-
tion needed to administer various types of taxes in relation
between taxpayers and the tax administration. The current
state supports the negotiation of taxpayers seeking to con-
ceal facts relevant to the administration and collection of
taxes and distortion of the actual picture of the total tax
liability, which is reflected significantly in both the state-
ment of the amount of the total tax liability and the final
amount of the tax collection. Such a situation may be con-
sidered as undesirable for reasons on the side of effective
administration of public finances and those on the side of
private (natural or legal) persons.

The Ministry of Finance therefore proposes that the obli-
gation to make the records of set sales should fall signifi-
cantly on all compulsory subjects carrying out set recorded
transactions in the prescribed form. The Ministry wants to
set the situation where only the minimum absolute (com-
plete exemption from the regime of record of sales) and
procedural (submission to other than the standard regime
of record of sales) exceptions are accepted.

Sales would be subjected to electronic records if there are
three statutory elements cumulatively fulfilled:

1. sales are made between statutory bodies (subjective
element),

2. the sale took place under statutory circumstances
(material element),

3. the sale (payment) was conducted in the prescribed
manner (formal element).!

Czech regulation is not unique in the European area. An
institution similar to the Electronic Record of Sales was
introduced by neighbouring states too. The Slovak Repub-
lic established the obligation to use a special electronic
cash register with fiscal memory since 2009'* and in April
2015 changed its system so that nowadays selected provi-
ders of services can continue to use the current electronic
cash register, or they can join the “virtual cash register”
via the Internet (a similar system to the Czech Electronic
Record of Sales). Some similarity can also be found in the
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forthcoming mechanism of inspection through the institu-
tion of the so-called lottery of receipts which is part of the
system in the Czech Republic. Because of the possibility
of the announcement of the lottery of receipts, the Czech
Republic should use the experience of the Slovak Republic,
where it was a relatively effective control mechanism af-
ter the first announcement, because people have a certain
motivation, it was something new, and non-routine. Elec-
tronic evidence was also introduced in January 2016 in
Austria, where, unlike the Czech Republic, the seller must
issue a receipt to the customer and he has an obligation
to keep it. Each customer shopping in a store with a cash
register must keep the receipt until it goes out of business,
where he can be called for submission of the receipt.

Abstract

In the Czech legal order some news related to the fight
against tax fraud on value added tax (hereinafter “VAT”)
appeared at the beginning of 2016. The authors attempt-
ed to acquaint readers with two of the most controversial
legal institutions — the VAT Control Statement and Elec-
tronic Record of Sales. We can enunciate about the VAT
Control Statement that it is a legal institution which can
portray matching and chaining of VAT taxable supplies
in the framework of “value added” to the tax authority.
Short-term practice speaks in favour of the suitability
of implementation of this legal institution, which is de-
scribed below. It is necessary to point out that the elec-
tronic record of sales is a very debatable topic in the Czech
Republic nowadays and after some time we can find out
how effective a tool it has become in the fight against tax
fraud. Unlike other European countries’ systems of elec-
tronic record, the Czech one lays fewer obligations on tax-
able persons registered for VAT and their customers. It can
be summarized that in the case of these legal institutions,
while theoretically they serve a legitimate objective and
laudable purpose , only practice will show whether the ad-
ministrative burden imposed on tax payers is reasonable
and whether the VAT Control Statement and Electronic
Record of Sales will become effective legal institutions in
the fight against tax fraud.
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Introduction

Background

ocal governance that - in contrast to the previously
Ldominant concept of local government - includes

the citizens and the residents of local communities
to decision-making process without limitation of their role
(as so far the concept of local government) at most to the
choosing their representatives in the local elections. Par-
ticipatory budgeting (PB) is a part of the concept of pub-
lic governance which assumes the citizens” participation
in the decision-making process. This concept constitutes
the extension of the concept of New Public Management
which began to dominate in the public administration in
the eighties of the previous century as the result of the final
collapse of belief in the effectiveness of the Weber’s model
of bureaucratic administration.

Nowadays, the citizens’ activity in Poland is mainly limit-
ed to the participation in the elections. Using Tocquivile’s
words' each individual endures being bound, because he
sees that it is not a man or a class, but the citizens emerge
for a moment from dependency in order to indicate their
master, and return to it. There are many men today who ac-
commodate themselves very easily to this type of compro-
mise between administrative despotism and sovereignty of
the people, and who think that they deliver that liberty.
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They will soon become incapable of properly exercising
the great and sole privilege of voting remaining them. In
consequence, contemporary societies are struggling with
a participation pathology (i.e. the lack of citizens’ convic-
tion that participation can help to solve public problems)
and with a representation pathology (i.e. the reduced citi-
zens sense of being represented by those they had elected).
This dual pathology can be solved thanks to a participation
by invitation appearing when public institution officially
opens social dialogue and “admits” the presence of citizens
in moments of public debate and decision-making?.

All over the world one of the most successfully implement-
ed instrument of participation by invitation is PB, origi-
nating from Brazil. It means a year-long decision-making
process in which citizens negotiate among themselves and
with government officials in organized meetings over the
allocation of new capital investment spending on projects’.
The decisions taken in such a way are incorporated to the
local budgets. The introduction of PB to the traditional
local budgetary procedure reduces (but does not elimi-
nate until covering all local government expenditures by
BP) the discretional decisions of bureaucrats and officials
about the allocation of public expenditures.

Even if there are some BP models, distinguished on the
basis different practices observation (Sintomer, Herz-
berg, Rocke 2014), there is no standardized approach to
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participatory budgeting (PB) as the instrument strength-
ening the local democracy. Damgaard and Lewis* argue
that researches should yield evidence about whether the
citizens’ participation is over-stretching the concept of
accountability, or an essential step to take if the idea of
citizen participation is to be taken seriously. Our research
constitutes a step in this direction.

Theoretical Framework

Jensen and Meckling’s® principal-agent theory assumes
that politicians (agents) chosen (employed) by the citizens
(principal) do not always act in the interests of the latter,
but seek to realise their own needs. Damgaard and Lew-
is® basing on the Arnsteins ladder of participation’ have
distinguished five level of participation in accountabili-
ty. Climbing the consecutive ladder’s steps increases the
awareness and control of citizens and enables the creation
of the civil society. However, what is needed for citizens to
start to climb this ladder is to overcame the learning dis-
abilities universal for every organization as distinguished
by P. Senge®. Overcoming these learning disabilities should
enable creation of civil society and climbing the last lad-
der’s participation, i.e. joint ownership. The latter seems
to constitute an important factor enhancing the agent’s
responsibility and reduce the negative effects of lack of
the real ownership relation in public sector, as there are in
business between shareholders and managers.

The existence of civil society is crucial to ensure the sta-
bilization of the democracy and to limit the authoritarian
aspirations. Murray’ has noticed that the condition of
formation of the tendril of the community and in conse-
quence of the civil society is the real possibility and the
need of filling functions by this community. The execution
of some tasks or services by public institutions is the factor
limiting citizens” involvement. For instance, existence of
social assistance reduce the citizens’ sense of responsibility
of helping people in need. Similarly, if the decisions at the
local and central level are taken by politicians, the citizens
do not see the need of participation in decision-making
process. In consequence, the functions centralization
cause the atomization of modern, urban societies. Howev-
er it does not means that this centralization is indispens-
ably linked with the modernization process, it is rather
results from the political choice®. The lack of tendrils’
community weaken the civil society, essential guarantee
for democracy. Thus, we would like that the citizens’ active
participation in PB was an significant “function” to fulfil,
and in consequence an important instrument for shaping
the civil society.

Methodology

The paper presents the grounds for the wider project “Par-
ticipatory budgeting - success or crisis of local democracy?
Comparative legal study” aiming to explore what factors
(dependent and independent from the policy makers)
make from BP the instrument strengthening the local
democracy and what are the barriers to fully exploit its po-
tential. In other words, the research attempts to answer the
question whether PB - in the current legal frameworks and
practices — claims to be the institution strengthening the
democratization processes or whether it is merely a tool
that serves only to create the appearance of participation
of wide social groups in the exercise of public bureaucracy.

The scientific area of this paper is the implementation and
functioning of the in the city of Bialystok (Poland). This
case study is representative example of Polish city being
the representative for Poland PB case study. Poland’s local
government structure in Poland is compositing of three
levels: communes (some communes has also the status of
a city), departments and regions. There is 16 cities being
the regions’ capitals, Bialystok in terms of population is on
the 11" rank. PB in Poland is relatively new instrument.
The first PB was implemented in Poland in 2012 (Sopot),
whereas in Bialystok in 2014. Every year the Bialystok
local authorities introduce the changes in PB procedure,
thus it seem that they try to find the optimal solutions. The
amount allocated to PB in Poland are comparable in all
local government units and in general do not exceed 1% of
local budget. For instance, cities being the regions’ capitals
(16 in total) in 2016 allocated between 0,17% (Warsaw)
and 0,96% (Wroclaw, Lodz, Zielona Gora). In Bialystok it
was allocated 0,89 % of local budget.

The scientific problem is be the answer to the following
question: does PB can be the instrument of strengthening
of the local democracy, or rather it only testifies about the
crisis of existing democratic mechanisms. According to the
scientific hypothesis, PB can both strengthen democracy
(by enhancing citizens’ participation, increasing citizen’s
care about life of the inhabitants of the local community
(citizens” accountability) and by the improvement of the
allocation of local resources), or on the contrary, may not
bring any positive results. Thus the scientific goal of the pa-
per is to examine the factors (dependent and independent
on the decision-makers’ actions) determining the success
of PB, and therefore determination what influences on the
strengthening of local democracy thanks to PB and what
are the barriers to take advantages of its potential. To this
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aim, we propose the theoretical model of the PB strength-
ening the local democracy.

Learning as the Core of the Optimal Model

of PB Strengthening the Democracy

Damgaard and Lewis'! basing on the Arnstein’s ladder of
participation'? have distinguished five level of participation
in accountability. Climbing the consecutive ladder’s steps
increases the awareness and control of citizens and enables
the creation of the civil society. However, what is needed
for citizens to start to climb this ladder is to overcame the
learning disabilities universal for every organization as
distinguished by P. Senge'’. Overcoming these learning
disabilities should enable climbing the last ladder’s partic-
ipation, i.e. joint ownership. The latter seems to constitute
an important factor enhancing the agent’s responsibility
and reduce the negative effects of lack of the real ownership
relation in public sector, as there are in business between
shareholders and managers. Consequently, the developed
civil society (principal) is capable to motivate politicians
(agents) and to make them accountable. The cooperation
of the accountable politicians with the employees of pub-
lic administration, capable to overcome at least partially,
their learning disabilities'* seems necessary to effectively
implement the PB.

The PB to strengthen the democracy requires active in-
volvement of three groups of the actors, i.e. citizen (the
city’s residents), their representatives (the local council-
lors) and the bureaucrats (the city’s president and city hall’s
employees). The core of the model is the continuous and
mutual learning of all three groups. Councillors and public
officials learn social needs through information meetings,
promotion campaigns and substantive assistance in pre-
pare project proposals. Citizens learn the PB procedures
and principles, the local investments realization, they get
to know about the public expenditures costs.

The learning process should enhance the representatives,
bureaucrats and citizen’ accountability moral values, the
citizens’ representation and participation and the trans-
parency of public spending. The details of the model are
presented on the following graph.
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Graph 1. The Optimal Model of Participatory Budget-
ing Strengthening the Democracy
Accountability

Citizens 1 Participation
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In Bialystok city each PB edition has been in some extend
different and, as the councillors suggested, it is crucial to
learn from the past ones. After each edition people respon-
sible for the PB procedure should reach out and talk to
citizens, councillors and officials in order to gain sufficient
knowledge about what went wrong, what we can improve,
what should we look out for - a proper evaluation should
be conducted and appropriate conclusions should be
drawn and implemented. Additionally, the councillors of
the opposition party wants that the authorities make every
effort to gradually teach local society of participation - to
show the citizens that their opinion matters. To achieve
that the representative of the opposition suggests that the
local authorities - creating BP procedure - should focus on
one big, city-wide project and a lot of micro-projects (e.g.
building a lamp, repairing a pavement or building a new
one etc.) with a visible, displayed information about the
nature of the financing. That way people every day will
see the “effect” and step by step they will see that their
involvement made a change in their environment. And
maybe that way they will understand that the more they
get involved, the more they can affect the way the public
found are being spend and take the responsibility.

Determinants of the Optimal Model of
PB - Case Study of Bialystok (Poland)
Accountability

The accountability, the first determinant of our model, can
be seen from the point of view of three actors, whereby
the behaviour of citizens directly influences the behaviour
of others. While it is assumed that the councillors and
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politicians bear the responsibility for local issues (as in-
cluded in their task obligations), the results of the present
research disclose that citizens, who acquire a sense of ac-
countability for local issues by participating in BP, comple-
ment these two aforementioned groups. Indeed, the very
process of promoting and informing about BP triggers the
acquirement of social awareness and responsibility of local
communities for public (local) affairs.

Our research has shown that up to 45% of the surveyed
residents of Bialystok believe that they have no impact
on the implementation of public affairs. Surprisingly, the
more a public matter is close to a person’s place of resi-
dence, the lesser the perceived impact in its realization and
the lesser the interest in its realization. Consequently, it is
difficult to require that the public felt responsible for pub-
lic affairs. However, there is a contradiction at this stage,
because on the one hand we are dealing with a low feeling
of necessity to be actively involved in local issues, and on
the other hand, the respondents predominantly stated that
BP allows for the realization of projects that serve them
both personally and collectively, and that the municipality
will develop in the areas most needed for the local com-
munity. Respondents also came to the conclusion that BP
will increase their responsibility for local issues, and that
the administrative organs and offices will gain knowledge
about the needs of their citizens. Nonetheless, given the
citizens’ belief about their negligible impact in the imple-
mentation of public affairs, one may argue that if BP really
granted the citizens an actual impact in local issues, then
their impact on these matters should be greater than their
influence on the affairs of the state as a whole (through
selecting representatives to the central authorities). Con-
sequently, it is difficult to recognize that BP increases the
citizens’ accountability for public affairs. The representa-
tives of both the ruling party and the opposition one of
Bialystok have confirmed the residents’ convictions by
clearly stressing that the public officials (the mayor and the
councillors) bears the accountability for the implementa-
tion and development of BP. However, the condition for
the existence of civil society is on the one hand the respon-
sibility of the citizens and, on the other hand, the respon-
sibility towards the citizens (principal-agent), which is
why the municipal authorities (the politicians) play such
an important role by obtaining from the principal, i.e.,
the citizens, the legitimacy to rule and take political deci-
sions, including decisions about the amount allocated to
BP. Nonetheless, for the principal to effectively influence
the political decisions, there should a civil society. There-
fore, citizens fittingly want that the PB evaluation could

be carried out immediately after the completion of the
process associated with the implementation of particular
projects, or even during the edition, rather than after the
completion and settlement of a complete PB edition (in
practice, it is usually 2 years). Only then, would there be
a response to the difficulties and problems, and the citi-
zens would obtain information about the processes that
affect them. Furthermore, the learning of democracy has
a chance to bring the most optimal effect, i.e. protection
against committing the same mistakes in the next editions.

What is more, as shown by surveys, citizens have no ex-
plicit opinion as to whether their interests - in terms of
its investments local - are best represented by politicians,
administration, or are in a position to ensure their im-
plementation. However, it is interesting to note that the
respondents believe that the officials have virtually no
influence on the implementation of local investments'
(i.e. people who actually carry out the greater part of the
activities leading to the implementation of local invest-
ment (organization of tenders, construction, contracting,
etc.). In addition, there is a noticeable lack of responsibility
of officials for the work, substantive unpreparedness and
poor involvement, and all of this makes the sphere of pub-
lic administration less respected and trusted.

Participation

What is needed to know about the citizens’ participation
in Poland it is its context. In general Polish citizens, apart
the national and local elections (where the turnout does
not exceed 50%) do not have many chances to civil activi-
ties. In the contemporary history of Poland, from 1989,
there were only four national referendums. Also at the
local level, the referendum is not popular as well, e.g. in
Bialystok city it was organized only once.

Concerning participation in PB, the number of parti-
cipants gradually increases. Partially it results from the
enhance of citizens” involvement and knowledge, partially
from enlargement of the scope of people eligible to vote
(currently, even children living in Bialystok and having
the parent’ consent can take part in). In 2014, the turn-
out was 14% of Bialystok residents, in 2015 - 16.6%., in
2016 - 17%. However still the low participation constitutes
an important PB problem. One of the main reasons are
low, if not symbolic, funds allocated to PB (less than 1%
of local budget). Some citizens would like to enhance the
funds level up to 80%. Some citizens think that they have
chosen their representatives that should take more about
city’ spending. Another say that and so the citizens will not
have the influence on public affairs.
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On the other hand, there are some changes that positively

influence the citizens’ participation, i.e. diversified forms
of PB promotion, several possible ways of voting (tradi-
tional, online), the public officials’ assistance in project
proposal’ preparation. The Bialystok counsellors believe
that one of the possible solutions is to show fto citizens
a physical participations’ result near them, so they can walk
every day near that result, see the result and they can realize
that if they participate in the BP procedure they can influ-
ence on their neighbourhood. After they “learn” to partici-
pate in their closest surroundings, maybe they would more
consciously take part in civic activities.

Representativeness

In the democratic countries, the citizens chose their repre-
sentatives in elections to local and central decision-mak-
ing bodies to represent their interests hoping to provide
the electoral representation that however may provide
insufficient. This criticism provided the grounds for the
representative bureaucracy theory' based on the premise
that a diverse bureaucracy will lead to more responsive
public policy in the face of lack electoral accountability.
The passive representation exists when a bureaucracy’s
demographic characteristics reflect or mirror the demo-
graphic characteristics of the general population. If the
passive representation leads to policy outcomes that reflect
the interests of all groups represented, it is transformed to
the active representation'’. We consider that this division
remains valid also for the participatory representation.
The passive participatory representation exists when the
PB participants demographic characteristics reflect or
mirror the demographic characteristics of the general
population, whereas the active participatory representa-
tion leads to policy outcomes that reflect the interests of
all groups represented.

The citizens agree that the active participatory represen-
tation of excluded groups (e.g. religious, ethnicity, gender,
disability, age) is important, however they do not see the
solutions promoting it. Some minorities (e.g. the elderly
or disable people) having limited access to the information
are ignored in PB procedure. It is difficult to vote the project
that is needed only for the small number of people, because
the project gathering the more votes wins. Another parking
or playground useful for more residents has much more
chanced to be voted that the facilities for the disabled peo-
ple. However sometimes the playgrounds or sport facilities
do not fulfil the elderly needs. Even if in citizens” opinion,
the minorities’ representativeness seems important, both
surveyed councillors doubt ensuring it would be desirable
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and feasible. I think this is not a good idea. There are too
many categories of such kind of groups - separate budget for
women and men, separate budget for dog owners and cat
owners ?! In my opinion there is no possibility of selecting
all the groups of interests which would have to be ensured.
I think it is important and it is needed to implement those
BP projects that are accepted by the majority of the citizens.

The only exception where the active participatory repre-
sentation can be ensured and what is more accepted con-
cern the territorial minorities e.g. residents of particular
city’s districts. In Bialystok, this can be achieved thanks to
the distinction between the projects general for whole city
(250 000 PLN - 1 000 000 PLN) and the projects fulfilling
only the needs of a particular district (less than 250 000
PLN). In Bialystok in 2016, 18 general projects and 21
district’ projects are realized. For 2017 to ensure the more
equal territorial representativeness 70% of PB resources
will be equally distributed for each of 28 districts, resting
30% of PB will be designed for general city interest pro-
jects. Ensuring the participatory representation (the active
and passive one) requires citizens' engagement, whereas
the Bialystok’s citizens in general do not except the need
of taking decisions by themselves. The activity of the ma-
jority of them is limited to taking part in local elections.
Only 20% of surveyed declared their engagement in PB
procedures, referendums and consultation. However such
turnout does not enable achievement nor passive neither
active participatory representation.

Transparency

One of the most important factors enhancing the process
of the strengthening democracy PB learning is the trans-
parency of PB principles and procedures. It depends on
the officials’ and the politicians’ decisions, subsequently
influencing the citizens’ participation. The analysis of evo-
lution of the BP procedures in Bialystok enables to say that
some positive changes were made. The transparency of
the process results mainly from the detailed PB evaluation
process. The preparation of the evaluation document was
preceded by the open meeting with the Bialystok Mayor,
the councillors, members of the PB city’s team, authors of
PB projects and other citizens. As a result of these discus-
sions the new, much more transparent website devoted
inclusively to PB (schedule, formularies, procedures) was
created. Positively should also be considered the available
information about the status of ongoing and finished pro-
jects posted on the interactive map enabling to easily find
all needed information about the project.
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Even if the PB changes should be appreciated positively,
there are some important gaps of the whole process. First,
it concern the lack of appeals against the committee’s deci-
sion rejecting BP projects or the lack of explicit procedure
criteria (approval of projects, evaluation). Second, under
the current state of law, the local authorities are not obliged
to follow the will of the citizens expressed in BP. It is not
based on current standards and regulations but on a kind
of social contract with the local community, declaring that
the authority will actually put into force the results of the
consultation (implement the selected projects by the lo-
cals). Third, the municipal authorities in our legal system
are not able to bring an investment from BP found to an
end fast enough and it raises questions in the society what
usually end with the impression that citizens have been
deceived. Fourth, the lack of transparency can be connect-
ed to the types of permissible projects. The soft project,
financing or particular services (i.e. the flying trainings)
for small group of beneficiaries can lead to the anomalies
and some people can use them to extort money.

Moreover, there is an unresolved problem of low amount
of the expenditure allocated for PB. The higher amount is
designated to PB, the higher not only local spending par-
ticipation (as mentioned above) but also the higher trans-
parency. In consequence, the citizens possess the trans-
parent information about the small part of local spending.
The transparency of the local budget as a whole could
be ensured via the performance budgeting based on the
results indicators. However, the local government units
in Poland are not willing to prepare, use for managerial
purposes and especially make them available online, that
would effectively enhance the transparency of the local
spending.

Moral values

Moral values, such as justice, honesty, action in the public
interest determine the attitudes and expectations of the
citizens towards politicians, who should make optimal
decisions. In Poland, society does not trust neither the
politicians, nor the bureaucrats, accusing the first for lack
of truthfulness, the second for lack of competence. What
is interesting, a ruling party representative asked about
the moral values that should be the PB foundations, enu-
merated transparency (mentioned in subsection 3.4.) and
fairness, however quickly he added that the question of
moral values has really secondary importance because the
priority is to increase the activity and the commitment of
the local authorities, councillors and the citizens in the BP
process. However apparently he has not noticed that the

citizens’ participation can be enhanced by shaping their
attitudes and moral values. The second interlocutor that
was asked the same question pointed on the transparency,
but also on the need to prepare the ethical code applicable
to all PB actors.

The PB procedure in Poland do not result from any central
legislation, but from the local regulations, whereas the citi-
zens' not trusting in the good will of the local politicians
prefer that that PB principles were regulated by the cen-
tral parliament act. As the consequence of lack of national
legal provisions, the amount of resources allocated to PB
is flexible. That is why, the PB promotion by the local poli-
ticians is often seen negatively, as the element of their elec-
toral campaign. Moreover, it happens that the bureaucrats
asked by citizens to decide about some public expenditure
(e.g. the renovation of pavement) refuse, saying that this
expenditure can be financed from PB. However the PB
funds are very limited and require gathering the majority
of votes. On the other hand, let’s note that PB can positive-
ly influence on the citizens’ moral values because some of
them start to think and act for the collective interest.

Implications and conclusions

The paper presents the theoretical, optimal model of PB
strengthening the democracy basing on the mutual citi-
zens, bureaucrats’ and representatives’ learning of account-
ability, participation, transparency, representativeness and
moral values. The existence of this model was tested on
the case study of the Polish city (Bialystok). Our researches
has confirmed that the citizens strongly believe in the idea
of PB and would like to change their surroundings with
this instrument of local governance. They see the chanc-
es to enhance citizens accountability and participation.
However the right to the transparent information, citi-
zens accountability, participation and representativeness
are extremely limited due to the critically low expenditure
percentage allowed for PB. Moreover, this positive think-
ing is enhanced by the politicians and officials who give
these chances to participate and to take the decisions. They
create the favourable conditions for PB development, such
as transparent information about all elements of PB, dif-
ferentiated forms of voting, an extensive information cam-
paign and the vast scope of people entitled to vote, official
consultations with citizens.

In consequence, the main problem concerns the politi-
cians’ and officials’ attitudes and moral values, particularly
the creation of the illusion of providing for citizens the
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opportunities of participation and accountability, and in
consequence enhancing the democracy, whereas the latter
often are symbolic. PB imply the openness and the type
of procedure that has been already almost unknown for
relations between public administration and citizens in
Poland, the country still with the traces of the post-com-
munist reality. The creation of such illusion in some cases
can result from more or less conscious manipulation of the
representatives and/or the bureaucrats.

In consequence, referring to the research hypothesis the PB
in the Bialystok case study, PB do not imply the success of
the democracy, but rather only its failure that resulted in
seeking the instruments aiming to enhance this democra-
cy. What even worse, such illusion of citizens’ participation
and accountability can be even dangerous for the democra-
cy. Under the cover of PB, using the illusion of the citizens’
participation, it is easier to hide the allocation of the rest
of public spending from the unconscious citizens’ control.
The further studies should concentrate on this danger, es-
pecially in the context other foreign experiences.”

Abstract

The paper presents the grounds for the wider project “Par-
ticipatory budgeting - success or crisis of local democracy?
Comparative legal study, aiming to explore what factors
(dependent and independent from the policy makers)
make from BP the instrument strengthening the local
democracy and what are the barriers to fully exploit its
potential. To this aim, we propose the theoretical model
of the PB strengthening the local democracy. To test its
validity, using the case of one of the Polish cities (Bialy-
stok), we use the mix research method: the desk research,
the qualitative and quantitative surveys and the qualitative
interviews. The preliminary results have shown that PB do
not imply the success of the democracy, but rather only its
failure and the illusion of the citizens’ participation.
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PREVENTION OF TAX EVASION AND TAX FRAUDS”

(14-16 September 2015, Strbské Pleso, Slovak Republic)

he 14th International Scientific Conference devot-
Ted to the issue of Tax Law and its Possibilities of

Prevention of Tax Evasion and Tax Frauds was held
on 14-16 September 2015 in Strbské Pleso in the High Ta-
tras. Previous annual conferences bringing together rep-
resentatives of the science and practice of public finance
of Central and Eastern European countries took place in
Bialystok, Brno, Vilnius, Kosice, Grodno, Voronezh, Paris,
Lviv, Prague, Gydr, Bialystok, Omsk and Mikulov.

The co-organizers of the Conference were the Pavol Jozef
Safarik University in KoSice, the Faculty of Law, Depart-
ment of Financial Law and Tax Law and the Center for
Information and Research Organization in Public Finance
and Tax Law of Central and Eastern Europe Countries
established at the Faculty of Law of the University of Bi-
alystok. The conference was prepared by the Conference
Organizing Committee composed of the following: Prof.
JUDr. Vladimir Babc¢ak, CSc. - Honorary Head of the

Committee, Doc. JUDr. Maria Bujnakovd, CSc. - Chair of
the Committee, JUDr. Anna Romanova, PhD - Secretary
of the Committee, Ing. Karolina Cervend, PhD, JUDr.
Karin Prievoznikova, PhD, JUDr. Miroslav Strkolec, PhD,
JUDr. Ivana Vojnikova, PhD, JUDr. Jozef Sabo, Mgr. Fran-
tiSek Bonk and Ing. Ladislav Soliar. Approximately 100
representatives of doctrine from several dozen scientific
centres from Slovakia, Belarus, the Czech Republic, Po-
land, Russia and Hungary took part in the conference. The
conference proceedings were held in Slovakian, English,
Czech, Polish and Russian.

The idea of the conference was to review thought and ex-
perience on the possibilities of prevention of tax evasion
and tax frauds provided by tax law and related legal dis-
ciplines. Conference participants focused on the issue of
the smooth functioning of the legal norms of tax law and
carried out a review of individual measures to combat tax
fraud at the national and European Union level.

43



The ceremonial opening of the plenary of the 14th Con-
ference was conducted by the Chairman of the Organiz-
ing Committee, Prof. JUDr. Vladimir Babcak, CSc. and
the Chairman of the Center, Prof. zw. dr hab. Eugeniusz
Ruskowski. The work of the conference participants took
place in plenary sessions. The papers presented at the
first session touched on issues such as the causes of tax
resistance, the opportunities to pre-
vent tax evasion and tax fraud in the
Czech Republic, Russian tax avoidance e —__
instruments, the structure of VAT in 4
the context of the possibility of

escape from the tax, the issue of W
interpretation of Polish tax law pmAVHICKA
provisions as an instrument of
tax evasion and the theory and
practice of tax evasion in Bela-
rus. The meeting was chaired by
doc. Petr Mrkyvka. The future
of VAT and the directions of the
evolution of this tax in Europe-
an countries was the next sub-
ject of lively discussion among
the participants of the session.
The topics of papers present-
ed during the second session,

-

which was moderated by Prof.
Jan Gluchowski, included such
issues as the transformation
of tax law in CEE and BRICS
countries, tax law of Russia: GAAR, CFC Rules and bene-
ficiary owner, the system of tax law in Russia, the subject
of tax fraud and the issue of combating tax fraud in the
context of the need to maintain an adequate level of legal
certainty.

On the third day of the conference two sessions were held.
During the first session, speakers analyzed the problems
of detecting tax fraud, tax monitoring as a means of pre-
vention of tax evasion and tax fraud, penal sanctions in
Polish tax law, the stability of the tax law, harmful tax com-
petition in a globalized world and the management of the
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tax gap in the tax on goods and services as an instrument
of limiting public debt. The session was chaired by doc.
Michal Radvan. The second session of the day, chaired by
Prof. Eugeniusz Ruskowski, considered the issue of tax
evasion, tax fraud and its penal consequences, tax security
of the state: legal aspects, EU financial transaction tax and
its possibility to prevent tax evasion in the financial sector

and the obligations of financial

Institutions under the tax law as

. an instrument for the prevention

&)

2 of tax evasion. After each panel,
a lively debate was held in which
the authors of the various papers
had the opportunity to respond

to the submitted questions and

(3,

comments.

The fruit of the 14th Internatio-
nal Scientific Conference is a mo-
numental two-volume publica-
tion — a conference book devoted
to the issues of Tax Law and its
Possibilities of Prevention of Tax

-

Evasion and Tax Frauds.

The conference organizers pro-
vided the participants the op-
portunity to participate in an

extremely attractive tourist and cultural
— programme. It included, among other
things, a chance to explore the historic
region of Spi§, including the UNESCO World Heritage

Site — Spi$ Castle and the historic town of Levoca.

It was agreed that the 15th Anniversary International Scien-
tific Conference will be held in Bialystok on 25-27 Septem-
ber 2016 and will address the issue of the “The Concept
of Tax Codes. The fifteenth year of the Center”. The 15th
Conference will be co-organized by the Department of
Public Finance and Financial Law and the Department
of Tax Law of the Faculty of Law, University of Bialystok,
with the participation of the Center for Information and
Research Organization in Public Finance and Tax Law of
Central and Eastern Europe Countries.
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REPORT ON THE INTERNATIONAL CONFERENCE
“INTERDISCIPLINARY PROBLEMS OF CORRUPTION”

(16 December 2015, Bialystok, Poland)

n 16 December 2015 was held International
O Conference: “Interdisciplinary problems of cor-

ruption’, organized by the Scientific Association
of Financial Law at the Faculty of Law, University of Bialy-
stok. The aim of the conference was a scientific debate on
corruption. This is not only a scientific problem, but pri-
marily social and political, and therefore, considered to be
an appropriate extension of the subject of scientific debate,
as it was done, creating an interdisciplinary conference.
The conference was held under the auspices of the Dean of
the Faculty of Law of the University of Bialystok, Bialystok
Mayor, Dean of the District Bar Council in Bialystok, Pod-
laskie Province Governor, Regional Police Headquarters
in Bialystok, the President of the District Court in Bialys-
tok and Publishing Temida 2.

The ceremonial opening of the conference was conducted
by Prof. zw. dr hab. Eugeniusz Ruskowski - tutor of the
Scientific Society of Financial Law, who presided over
the work of the Scientific Committee, watchful over the
organization of the conference. The conference consisted
of a main panel of experts, during which the moderator
was Ewa Lotko, M.A. a member of the Centre, and two
student-doctoral panels. During the panel of experts the
first speaker was a specialist in the field of public finance

and tax law, Janusz Bonarski, PhD who gave a lecture en-
titled “The areas of risk and mechanisms of corruption in
the tax system” Another expert lecture was the speech of
Professor Wojciech Filipkowski titled “Politically Exposed
Persons - an instrument against corruption clerical”. Then
Dean of the District Bar Council Kazimierz Skalimowski
referred to the topic “Corruption in the judiciary”, subse-
quently appeared appellate prosecutor Henryk Zochowski
with the theme “Problems of corruption related to the EU
funds”. Expert panel ended the lecture of Emilia-Jurgiele-
wicz Delegacz, PhD: “Prevention of and the fight against
on the basis of the government program of anti-corrup-
tion for the years 2014-2019”.

Great importance gained the presence of practitioners
among the speakers who are not representatives of science
but are confronted with the phenomenon of corruption
at work and have an objective overview of the scale and
complexity of the phenomenon. Practice was represented
by an officer of the Central Anti-Corruption Bureau and
the prosecutor Henry Zochowski discussing hazard areas
and activities of the Central Anti-Corruption Bureau, in-
cluding issues such as conflict of interest, interoperability
of services and law enforcement agencies in the field of
corruption offenses.
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The second part of the conference constituted two stu-
dent-doctoral panels during which was the exchange of
views from various academic institutions including foreign
ones. Students and doctoral students from the Jagiellonian
University, University of Wroclaw, Adam Mickiewicz Uni-
versity and the University of Cardinal Stefan Wyszynski
in Warsaw, Thilisi State University, Ivane Dzawachiszwili
or Vilnius University participated in them. In addition to
interesting legal issues associated with the phenomenon
of corruption such as public finance law, criminal law and
philosophy of law, the speakers referred to the topics from
the perspective of, inter alia, political science and history.
One paper focused on the analysis of the phenomenon
of the ethical dimension. The multidimensionality of the
issues under consideration was also through the prism
of their harmful effects both in terms of the institutions
involved in this infamous phenomenon and in the context
of the entire state and society. Students and doctoral stu-
dents during that panel came to important and concrete
proposals that corruption has a negative impact on the
entire administrative apparatus, destroying the courage
to maintain a high standard of integrity and to convince
the public that corrupted governments cause a decrease
in respect for legitimate authority. It was noted above that
corruption degenerates environment in which operate
private companies and it is also worth mentioning that
corruption as institutionalized injustice causes jealousy
and unjust accusations with which even honest politicians
could be blackmailed.

Below are the most interesting topics presented at the stu-
dent-doctoral panel:

- Patrycja Marczak - “Introduction to the topic of
corruption - legal definition under the Act on the
CBA, etymology, features a catalog of effects and
basic principles of the fight against corruption”;

- Adrianna Niegierewicz - “The scope of the notion of
performing a public function in the interpretation
of the offense of active and passive bribery”;

- Magdalena Olchanowska - “Corruption in public
procurement in Poland - threats and recommenda-
tions for the future”;

- Marlena Zukowska - “Custom as a circumstance
excluding illegality of accepting gifts by doctors™;

- Lash Zarathustra - “Combating and preventing cor-
ruption in acts of international law”;

46

- Maciej Letkiewicz - “Power and money - institu-
tional causes of corruption”;

- John Durko and Ireneus Rimoit - “Corruption in
the public sector - the study of the statistical”;

- Maria Gérnicka - “Polish regulations on corruption
in sport™;

- Michael Nowak - “Corruption in Polish football”;

— Peter Nasuto - “The phenomenon of corruption in
the history on the example of ancient Athens”;

- Grzegorz Marciniak - “Pecunia non omelet or fi-
nancial and personal benefits of corruption in the
public sector”;

- Patryk Zabrocki - “Responsibility for violation of
public finance discipline and corruption in the pub-
lic finance sector - penalties and the rules of their
measurement”;

- Valdemar Maskevic and Sylwester Grunt - “An-
ti-corruption policy of Lithuania - plans and real-
ity”s

- Adam Rzetecki - “Anti-Corruption Regulations at
the level of local government - characteristics and
their significance”.

To conclude, corruption is a complex phenomenon and
difficult to investigate. Nevertheless, we believe that the
diversity of approaches to the problem allowed partici-
pants to explore this multi-dimensional topic. We believe
that the interdisciplinary organization of the conference
gave it an interesting character and ensured gripping dis-
cussions. Scientific debate that took place during the con-
ference resulted in the expansion of knowledge and con-
clusions. Specialists in criminal law the other disciplines
agree that the greater the transparency of organizational
structures in the country, the more effective enforcement
of accountability for crimes of corruption and simplified
administrative procedures - the less likely the appearance
of corruption. In contrast, complexity, ambiguity and im-
precision of tax law are definitely factors that increase the
probability of activating more and more corruption.

Our common goal, as the scientific community, is that cor-
ruption should be perceived by the public as a real threat
to the idea of a law-abiding state. We hope that this confer-
ence contributed at least a little to this idea.

We invite you to see the photos from the event on the con-
ference website: www.korupcjakonferencjauwb.pl.
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THE SCIENTIFIC ACTIVITY OF THE FACULTY
OF LAW AT THE UNIVERSITY OF BIALYSTOK

ASSOCIATED WITH THE COUNTRIES OF CENTRAL
AND EASTERN EUROPE

mong scientific activity connected with re-
search conducted by Faculty of Law University
of Bialystok in last year the following publica-
tions, lectures and participation in international proje-

cts can be mentioned.

Professor Katarzyna Bagan-Kurluta and Professor
Piotr Fiedorczyk participated as national reporters in
conference under the project “Dimension of Evidence
in European Civil Procedure” (15%-16" January 2015,
Maribor, Slovenia).

Andrzej Jackiewicz, PhD and Artur Olechno, PhD
from Department of Constitutional Law participated
in conference “Enhancing parliamentary democracy”
organized by Chancellery of the President of Latvia
(23-24"™ February 2015) assessing the report “Proposal
made by Expert Group for Governance Improvement”.
On 16" October 2015 they participated in International
Conference on “Implementation of the Constitution:
experience and problems” organized by the Parliament
of the Republic of the Lithuania, the Lithuanian Bar As-
sociation, the Mykolas Romeris University, the Institute

of Constitutional and Administrative Law, the Depart-
ment of Philosophy of Law and Legal History in Vilnius
(Lithuania) with lectures “The Introduction to the Di-
rect Application of the Constitution of the Republic of
Poland of 2nd April, 1997” (Andrzej Jackiewicz, PhD)
and “Practical Problems of Amendment to the Consti-
tution of Ukraine of 1996” (Artur Olechno, PhD). They
also participated in the study visit in Batumi (Georgia)
at Shota Rustaveli State University with a lecture on the
current issues of constitutional law with particular fo-

cus on constitutional judiciary (April, 2016).

Professor Teresa Mrdz, Professor Stawomir Presnaro-
wicz, Urszula Drozdowska, PhD and Maciej Pannert,
PhD participated in conference “Problems of regulation
and law enforcement in view of the development of the
information society” organized by Yanka Kupala State
University of Grodno (Belarus) on 5" March 2015.

On 2-4 July 2015 in Supra$l took place International
Conference “Harmonization of private enforcement
antitrust: a Central and Eastern European perspective”

organized by the Faculty of Law, University of Bialystok
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(the Department of Public Economic Law) and the
Center for the Antitrust and Regulatory Study, the Uni-
versity of Warsaw (CARS).

Students from the Yanka Kupala State University of
Grodno have participated for the first time in the aca-
demic year 2015/2016 in the courses of the German Law
School, directed by Professor Ewa Guzik-Makaruk, or-
ganized at the Faculty of Law of the University of Bialy-
stok in the cooperation with the Humboldt University
of Berlin since 2012. This cooperation will be continued
in the academic year 2016/2017.

Between 7-11 November 2015 in Berlin, took place
the German-Belarusian-Polish Legal Seminar devoted
to issues of the economic law, including the criminal
economic law, co-organized by the School of German
Law of the Faculty of Law of the University of Bialystok.
In this Seminar has participated the students from the
faculties of law of three universities: the Humboldt Uni-
versity in Berlin, the Yanka Kupala State University of
Grodno and the University of Bialystok. The delegation
of the Faculty of Law at the University of Bialystok, led
by Professor Emil W. Plywaczewski, has composed of
Ewa Kowalewska-Borys, PhD, Marcin Chomiuk (Coor-
dinator of the German Law School), the PhD students:
Iga Stansfield, Patryk Theuss and students: Katarzyna
Ciaglo, Sylwia Andrews, Lukasz Lubiejewski, Malgorza-
ta Zukowska i Krystian Bartnik.

Anna Budnik, PhD participated in conference “State
and Civil Society in Central and Eastern Europe Law,
Politics, Economy and Society” organized by Gyor
Széchenyi Istvan University, in Hungary with the paper
“The State and Higher Education in Poland” She also
participated in the 4™ NISPAcee Annual Conference in
Zagreb (Croatia) “Spreading Standards, Building Ca-
pacities: European Administrative Space in Progress”

with a lecture entitled “When the Government Says No.
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The Right to Privacy as an Exemption from Freedom of
Information in Poland” (19t"-21* May 2016).

Agnieszka Daniluk, PhD was an expert in project or-
ganized by Ministry of Foreign Affairs and “Canadia”
Fundation in the implementation of the Act on the con-
nection of communities in Ukraine. She implements
a pilot project in the district of Vinnytsia in this regard.
As part of the work she participated in four expert visits
and two trainings. The effect of these works is the Strate-
gy Development of the Vinnytsia district with leader -

Sewerynowka community.

Professor Katarzyna Laskowska released monograph
entitled “Criminality in Russia from the perspective of

criminology and criminal law”, Bialystok 2016, pp. 525.

Alina Miru¢, PhD participated in the conferences re-
lated to the following book chapters publications (in
Polish): “Civil society in uniting Europe (selected is-
sues)” [in:] J. Postuszny, Z. Czernik, L. Zukowski (eds.),
“Internationalization of public administration, Warsaw
2015, “The cooperation of public administration with
the society on the example of the Great Britain, Sweden,
France and the Czech Republic (selected issues)” [in:]
A. Mednis, (ed.) “The mission of the public - commu-
nity. State. Studies in law and administration” Book

dedicated to the memory of Professor Michat Kulesza.
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