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It is a great pleasure to introduce you to the new issue of
the Annual Center Review. The Annual Center Review, as
a joint project of the Association Information and Orga-
nization Center for the Research on the Public Finances
and Tax Law in the Countries of Central and Eastern
Europe, as well as the Faculty of Law at the University of
Bialystok, will present academic accomplishments of the
Association Center and the Faculty in the area of research
on the issues concerning finances of the countries in this
part of Europe. It is essential that our Review promotes
texts of doctors and doctoral students besides the elabo-
rations of experienced researchers.

Presenting current problems from a broadly understood
field of public finance and tax law in the countries of Cen-
tral and Eastern Europe, in ACR 2018 no. 11 we publish
elaborations both in English as well as in Russian writ-
ten by Authors from such countries as Belarus, Poland,
and Russia. The published articles relate to the problems
connected with financial as well as tax law of Belarus,
Poland, Russia and the United Kingdom. The Authors
of particular texts focused on detailed issues from public
finance, in particular on criminal liability for breaching
provisions of public procurement in Russia as well as in
selected post-Soviet countries; British solutions in the
scope of public-private partnership; legal character of
grants supporting research activity in Russia; the role and
financial support of the Ministry of Transport in the Rus-
sian system of executive bodies or dichotomy of public
and private law.

This Issue also includes elaborations which are the result
of the 1** Eastern European Conference on “Cryptocur-
rency’, which was held on 5" March 2018 at the Faculty
of Law University of Bialystok from the initiative of the
Student Financial Law Club affiliated to the Department
of Public Finance and Financial Law of the Faculty of Law
at the University of Bialystok. Published articles are the
response of scientific circles to the emergence and devel-
opment of the cryptocurrency market and digital econo-
my. Particular Authors analyse legal provisions regulating
cryptocurrency market in Russia, Belarus and Poland as

well as examine development perspectives, chances and
threats which cryptocurrencies bring.

In Annual Center Review we also publish information
about current initiatives taken by the Center and the
Faculty of Law at the University of Bialystok. In this Issue
we present two reports from international conferences
co-organised by the Center. The first report is from the
Conference organised on 11-12 June 2018 in Budapest by
National University of Public Service on “Invitation Un-
derstanding Public Bureaucracy” and the second report is
from the 17" Center Conference organised on 20-21 Sep-
tember 2018 in Prague by Charles University in Prague
and the Institute for Research and Development on State
and Governance of the National University of Public Ser-
vice in Budapest on “Currency, Taxes and Other Institutes
of Financial Law in the Year of the 100" Anniversary of
the Founding of Czechoslovakia” as well as the report
from the 1% Eastern European Conference on “Crypto-
currency” organised from the initiative of Student Finan-
cial Law Club.

One of the last initiatives of the Center was the appoint-
ment of the Commission for scientific awards for out-
standing doctorates and monographies in public finances
and tax law from the countries of Central and Eastern
Europe, whose basic task is to present annual, prestigious
scientific award for outstanding scientific work. There-
fore, in the current Issue we publish the resolution of
the Commission for scientific awards and the review on
presenting dr Ewa Lotko with the award for outstanding
doctorate entitled “Legal and financial instruments of the
public debt reduction in Poland”.

It is my great pleasure to inform you that we have
launched a webpage of the Annual Center Review www.
ciob.pl, subpage: ACR, where all the information from the
Editorial Board as well as subsequent issues of the journal
will be published. I invite you to become familiar with the
editorial requirements which will be strictly obeyed in the
subsequent issues as well as to send in texts of research
papers in English or Russian. Looking forward to fruitful
cooperation I wish you pleasant reading.
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YTOJIOBHO-ITPABOBAS OXPAHA
®VMHAHCOBO-X035VICTBEHHBIX
OTHOIIIEHUN B COEPE TOCYIJAPCTBEHHBIX
3AKYIIOK: KOMITAPATUBUCTCKIUM AHAJIN3

3AKOHOIATEJ/IbCTBA PECIIYB/IMKU BEJIAPYCD,
POCCUIICKO ®ETEPAITVII I CTPAH
IIOCTCOBETCKOTI'O ITPOCTPAHCTBA

CRIMINAL LAW PROTECTION OF FINANCIAL AND
ECONOMIC RELATIONS IN THE SPHERE OF PUBLIC
PROCUREMENT: COMPARATIVE ANALYSIS OF THE
LEGISLATION OF THE REPUBLIC OF BELARUS, THE RUSSIAN
FEDERATION AND THE POST-SOVIET COUNTRIES

Abstract

The article presents a comparative analysis of approach-
es to the regulation of financial and economic relations
in the sphere of public procurement by the Belarusian
and Russian legislation as well as the legislation of for-
eign countries, which in recent years have significantly
adjusted the rules establishing responsibility for the use
of public procurement for criminal activities, including
through the “profile” criminalization of such violations.

4

f particular interest in this regard are changes and addi-
tions to Russian legislation, as well as the legislation of
the European post-Soviet States, in connection with
the adoption of a new package of European directives
(2014/23/EU, 2014/24/EU and 2014/25/EU) aimed at
regulating public trading in the EU. Equally interesting
is the comparative analysis of the new rules on criminal
liability for violations of public procurement rules in the
countries close to Russian and Belarusian specifics of
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legal protection of relations in public procurement (i.e. in
Azerbaijan, Armenia, Georgia).

Keywords: public procurement, corruption, unfair com-
petition, criminalization

KnroueBble coBa: rocyIapcTBeHHbIE 3aKYIIKH, KOPPYII-
V51, HeoOpPOCOBeCTHAs KOHKYpPEHIVsl, KPYMIHATIN3a-
s

BBenenne

C mnoMOIIbI0 TOCYHApPCTBEHHBIX 3aKYNOK Ka)kjoe TIo-
CYBapCTBO pellaeT 3aJauMl PeCcypCcHOro obecredeHMs
OI0JPKETHOTO CeKTOpa 9KOHOMMK, Pa3/IMYHBIX OTpac/eit
TOCYJapCTBEHHOTO YIIPABJIEHNA, COLMANIbHON Ccdepbl
(obpaszoBaHus, 3ApaBOOXpaHEHNs, KyIbTyphl). Bce ro-
Cy#apcTBa B IIOC/TIeHEe BpeMsA MPOBOAAT JOCTATOYHO
aKTUBHYI0O PaboOTy KaK B YacTM COBEPUICHCTBOBAHMA
IIPABOBOTO PEryNIMPOBAHNUA MPOLERYpP IPOBENEHN TO-
CYZApCTBEHHBIX 3aKYIOK, TaK M B YaCTM 3aKpeIUIeHVA
OTBETCTBEHHOCTM 3a MX HAPYUIEHNUSA U YCTaHOBJIEHUA
OTpaHMYEHMI], CIOCOOCTBYIOIUX IpPefyHpeKAeHNIO
npaBoHapyleHuit B atoit cdepe. Heobxopumocts co-
BEpLICHCTBOBAHMS 3aKOHOJlaTe/IbCTBA B cdepe rocy-
JIapCTBEHHBIX 3aKYIOK OOYC/IOBIeHa pasMepaMy IpHu-
YMHAEMOTO CeTONHA BC/EACTBME HApPYLIEHNS IOpsfKa
UX OCYIeCTB/ICHVs 3HAuUTe/NbHOro yiep6a. CormacHo
CTaTMCTUYECKMM [IJaHHBIM, O3BYYeHHBIM leHepaib-
HOJl mpokyparypoit n CdeTHol manaroii Poccuiickoit
Qenepauyy, B 2016 — 2018 IT. Ipu OTHOCUTENBHO CTa-
OMIbHOJ IVMHAMUKe BBIABJICHHBIX HapyIIeHUi B cepe
FOCYApCTBEHHBIX 3aKYIOK 0003HA4YMIach HeraTMBHAs
TEHZIEHIIVS K POCTY pasMepOB IPUYMHEHHOTO VMY MaTe-
puanbHoro Bpena. Tak, B 2018 . 06beM yiiepba oT Takux
HapyILIeHuit coctaBun 294,6 mipp pyod., 4To B 2,5 pasa
IPEBBICYIO AHAJIOTMYHBIN II0Ka3aTe/lb IpPeRbIAYIIero
2017 r. (118,3 mnpp py6.) B 5,5 pa3 — OTYETHOTO HepH-
oza 2016 . (53,05 mpg py6.). [Ipudem, 60/b1IyIO YaCTh
yep6a (40%), IpUYMHWIM KOPPYILJMOHHbIE IIPAaBOHA-
pyureHna («OTKaTbl» ¥ HEOOOCHOBAHHBIE YBeTMYEHINEe
HAYa/IbHOM CTOMMOCTY NyOIMYHBIX KOHTPAKTOB, M3Me-
HEHIe UX YCIOBUI U KPUTEpUeB OLIEHKY, OTpaHNYeHue
KOHKYPEHIVIM), B iBa pa3a MeHblIe (20%) — HapyLIeHNA
3aKOHOJIaTe/IbCTBA B C(hepe TOCYapCTBEHHBIX 3aKYIIOK
(3axmoYeHNe KOHTPAKTOB ¢ apPprIMpOBaHHBIMY JINIIA-
MM 3aKa34uMKa, ero OIM3KUMY POACTBEHHMKAMY Y VHBI-
MU ONMM3KMMU JIUIIAMM, HENPUHATUE TO/DKHOCTHBIMU

JUI[AMU Mep TI0 MPEROTBPAILIEHNI0 U YPETYIMPOBAHIIO
koH¢mukTa nHTepecoB) [Ilogpobuee cm.: PBK [online],
www.rbc.ru, momyck (12.10.2018); Tasera RU [online],
www.gazeta.ru (momyck 26.10.2018)]. benmapycnb exxerop-
HO TepsieT Ha KOPPYIILMYU NIPY TOCY[APCTBEHHBIX 3aKYII-
Kax or 600 go 800 MW/IMOHOB [OIAPOB, TO €CTH OKOJIO
4eTBEpPTU CyMMBI pacxofos. I[Ipu aToM peub uper, mpe-
XJie Bcero, 00 yiiepOe rocyaapcTBy, TOTZIa KaK Be/IMYMHa
IPUYMHIEMOro yiiep6a XO3SMCTBYIOLMM CyObeKTaM
peajbHO TPYAHO M3MepVMa, XOTs, KaK IpefcTaB/IieT-
Csl, TaKXKe SIB/SIETCS BeCbMa BHYILIMTEIBHON, TaK Kak
HeoOpOCOBeCTHAsT KOHKYPEHIMs BeYeT CHIDKEHMe
[PeANPUHNMATEIbCKAX MHUIMATUB, MHBECTUIVIOHHON
[IPUBJIEKATEIPHOCTY 1 B UTOTE MOPBIB 9KOHOMIYECKOIT
6e30macHOCTH TI060T0 TOCYAAPCTBA.

OcHOBHag 4YacCTh

[IpaBOBOIT MeXaHNU3M OCYIIEeCTBJIEHNS TOCYAapCTBEH-
HBIX 3aKyIIOK BK/IIOYaeT B ceOs Takye IPaBOBbIe MH-
CTPYMEHTBI, KaK:

1. TmpaBOBYIO MPOLEAYPY X NPOBEIEH, TI03BOJIS-
IOLIYI0 €C/IY He INOJTHOCTBI0 MCK/IIYUTh, TO CY-
[eCTBEHHBIM 00pa3oM MUHVMU3UPOBATh PUCKU
IpUYMHEHNsT Bpela TOCYAapCTBEHHBIM, OOIie-
CTBEHHBIM VHTepecaM, MHTepecaM XO3SCTBYIO-
UX CyO'bEKTOB,

2. TpaBOBBIE CPEICTBA BOCCTAHOBIEHNUS HapyLIEH-
HBIX BCJIE[ICTBME HAPYIIEHNUs MOPsiKa IpOBefe-
HVISI TOCY/JapCTBEHHBIX 3aKYIOK IIPaB M MHTepe-
COB, IIpMYeM He TONBKO TOCYAAPCTBEHHBIX, HO
VIHTEPEeCOB XO3SIICTBYIOIINX CyOHEKTOB.

Kaxxmoe rocymapcTBO IbITaeTCA IMOCPENCTBOM COBEp-
LIEHCTBOBAaHMA IIPAaBOBOr0 MEXaHM3Ma OCYLeCTBIEHNA
TOCYIapCTBEHHBIX 3aKyNOK PelNThb 3afady MpefoTBpa-
I[eHMsI IPUYMHEHNsA Yiep6a, a Tak)Ke ero BO3MeIleHsI
IIyTEM VICIO/Ib30BaHMA PEeCTUTYLVMOHHBIX MEXaHM3MOB
VIHCTUTYTOB Pa3/IMYHBIX OTpacye pasa (rpakjaHCKo-
ro, PMHAHCOBOTO, AAMUHUCTPATUBHOTO, YTOTOBHOTO).

Mepbl yronoBHO-IIPABOBOIO BO3MENCTBUA, NPefyCcMO-
TPEeHHbIE 32 HapyllleHle 3aKOHOMIATeIbCTBA, PETyINpy-
I0IIeTO TOPAMIOK OCYIIEeCTB/IEHNA 3aKYIOK, ABJIAIOTCA
IIOCTIEAHNM «apIyMEHTOM» B pa3pelleHN! BO3HUKIIETO
KOHQIUKTa MEXHY IYOJINYHBIMU U YaCTHBIMU WHTe-
pecaMn, Tak KaK IIpM OCYIeCTB/IEHMM 3aKYTIOK 3a CYeT
TOCYJapCTBEHHBIX CPEICTB IIOf yTPO30J, B IEPBYIO
odepefb, HAXOAWUTCSA MMEHHO NYOIMYHBI WHTEpeC,



NPUYMHAETCA BpeJ] MHTePeCcaM roCyapCTBEHHO CITyX-
OBl 1 CTyXOBI B OpraHaX MeCTHOTO CaMOYIIPaB/ICHU.
B cBsA3M ¢ TeM, 4TO 3aKyIIKa TOBApOB, pabOT yC/IYT Mpef-
nojaraeT nNpuobpeTeHne X Ha KOHKYPEHTHO OCHOBE,
B KOTOPOM INPUHMMAIOT MM MOTYT HPUHATbH y4acTue
HECKO/IbKO YYaCTHVKOB (33 MCKIIOYEHNEM IPOIe/ypbl
3aKYIIKM 13 OJJHOTO MCTOYHMKA), IIPM HapyIIeHUU IO-
pAKa OCYILECTB/IEHNA 3aKYIIKM CTPAJaloT ¥ MHTEPEeChl
XO3ANCTBYIOMMNX CyOBEKTOB-KOHKYPEHTOB.

TakuM 06pa3oM, CIO)KHOCTb ¥ MHOTOTPAHHOCTb OTHO-
HIEHMI, BOSHUKAIOIMX IIPYM OCYILECTBIE€HUN 3aKYIIOK,
OCYIIEeCTB/IAEMbIX C HapyIlIeH/eM NOPsAAKa UX IIpoBefie-
HIA, BIUAET Ha KOMIUIEKCHBIV XapaKTep NPUYNHAEMOTO
yiiep6a, BO3MOXHOCTb HaIM4MsA, C OJHON CTOPOHBI,
COBEpIIEHHO Pa3HOPOJHBIX IpaBOHApYIIEHMII, MOCH-
railiux Ha pasanyHble 0OBEKTBI IPABOBOI OXpaHbI
U Pas3/IMYHBIX II0 XapaKTepy U CTelleHM OOIeCcTBEHHOI
OIIACHOCTH, @, C JPYTOMl CTOPOHBI, TECHO B3aMMOCBS-
3aHHBIX IIPAaBOHAPYIIEHNI, TPeOyIUX NpPaBUIbHON
IIpaBOBOJl, B TOM 4YMC/I€ ¥ yTONOBHO-IIPABOBO OLi€H-
KM C Y4eTOM pellleHUs BOIPOCOB O KOHKYpPEHIUU
YTOTIOBHO-TIPABOBBIX HOPM.

Benmopycckoe 3aKOHOZATENBCTBO PEryINpyeT IHMOPATOK
rOCyJapCTBEHHBIX 3aKyIOK 3akoHoM Pecniybnuku Bena-
pychb ot 13.07.2012 N 419-3 (pemakuus ot 17.07.2018)
«O rocypmapcTBEHHBIX 3aKyIIKaX TOBapoB (paboT, yc-
TyT)» (C MI3MEHEHVAMMU U JOIIOTHEHNAMM, BCTYTIAIONIN-
mu B cuy ¢ 1.07.2019), mpu 9TOM yroloBHOE 3aKOHOJA-
TE/NbCTBO He MpefyCMaTpPUBaeT ClelanbHbIX COCTABOB
IPeCTYIJIEHNII, CAMOCTOATEIbHBIM 00'beKTOM KOTOPBIX
BBICTYIIAeT HOPAJOK 3aKYIIOK 3 CUEeT TOCY/apCTBEHHBIX
U COOCTBEHHBIX CpeficTB. [l NpyBIeYeHNA BUHOBHBIX
B COBEpIIEHNN) TAKOTO POfAa MPeCTYIUIEHMII MpUMeHs-
I0TCSI HOPMBI O01I[er0 XapakTepa, IpeycMaTpyBaloLie
OTBETCTBEHHOCTD 32 IPECTYIIEHNs IIPOTUB UHTEPECOB
cyxOBI (CT. 424, 425, 426, 427, 428, 429, 430, 431, 432,
433 YK Pecnty6nukn benapycs), mpoTuB co6CcTBEHHOCTI
Y IOPsI/IKa OCYIeCTB/ICHN 9KOHOMIYECKOII eI TeIbHO-
ctu (ct. 209, 210, 211, 216, 235, 246, 252, 254, 255 YK
Pecniyonmku benapycs). Ilpu atom Kopexc 06 ammm-
HYCTPAaTUBHBIX IIpaBOHapyuIeHnsx Pecriy6nukn Bena-
PYCh BBIIE/IIET OT/E/IbHbIE COCTaBbI IIPABOHAPYLICHMIL,
00BEKTOM KOTOPBIX BBICTYIAIOT OTHOIIEHMA B cdepe
3aKYIOK 32 CYeT OIOfKETHBIX CpeAcTB (4.4 m 5 cT. 11.16.
«Hapyurenne mopsijika ucronb3oBaHms CpefCcTB Oro/pKe-
Ta, TOCY/JapCTBEHHDIX BHEOIOI>KeTHBIX HOHTOB 1160 Op-
raHM3alNM TOCYAPCTBEHHBIX 3aKYIIOK TOBapoB (pabor,

yCIyr)», cT. 11.77. «Hapyuenue Tpe6oBaHuMit K HOPAAKY
OCYIIeCTB/IEHMI 3aKYTIOK TOBapoB (paboT, ycayr) 3a cyeT
COOCTBEHHBIX CPEICTB», CT. 21.17. «Hapyienne nopsipka
IPOBENEHNA MPOLEAYP 3aKYIOK IPU CTPOUTENLCTBEY,
cT. 21.21. «OTcTynieHne B JOroBOpe CTPOUTENbHOIrO
HOfIpAZia OT CYI[ECTBEHHBIX YC/IOBMII, cHOPMUPOBAH-
HBIX I10 pe3y/IbTaTaM IPOBEeJeHNA MPOIelyp 3aKYIIOK»).
B ycnmoBuAx sHaYMTENHHON CTEIIEHN PACIPOCTPAaHEHHO-
CTU HapylIeHMiT B chepe 3aKyIOK 3a CUeT OI/KeTHBIX
CPeZCTB, IOCTATOYHO BBICOKOJ CTENEHN 0OIIeCTBEHHOI
OITACHOCTY COBEPIIAEMBIX NPAaBOHAPYIIEHNIA, HATMINA
HIpUOBIIBHOCTY B YTOJIOBHO-IIPAaBOBOM PETyIMPOBAHUN
OTHOLIEHNIT B 3TOM cdepe BO3HMKAET BOIPOC O Iiejie-
coobpasHocty pononHenus YK Pecny6muku bemapych
cIienMaIbHBIMM HOPMaMU, TI03BOJIAIOIMMI 00eCTIeunTh
YTOJIOBHO-TIPABOBYIO OXPaHy KaK ITOCYapCTBEHHBIX MH-
TepecoB, TaK U MHTEPeCOB X03AVCTBYOIIX CyOBEKTOB,
B TOM YJIC/Ie IOCPeACTBOM ObecIieueHns yTolIoBHO-IIpa-
BOBBIX FapaHTUII Pa3BUTHUA TOOPOCOBECTHON KOHKYPEH-
LIVIJ C Y9eTOM aHa/lIn3a 3apyOe>KHOTO OIBITA.

B poccwmiickoii reopun [ Turtienko 2016, c. 95-97] u mpax-
TUKe'! Ha CETOHANIHNUII IeHb He OCIIaPUBAIOTCS MOXOBI
K KBanmuuKanyy He3aKOHHOTO UCIIONb30BaHus ceppl
TOCYHapCTBEHHBIX 3aKYIIOK JyIA IPECTYIHBIX LieJIeil 110
IpM3HAaKaM COCTaBOB MOIIEHHNYECTBA, HE3aKOHHOTO
y4acTus B HpeANPUHMMATENIbCKON JIeATeNbHOCTH, II0-
JTydeHUs B3STKY, Ha4y B3ATKY, IOCPEJHIYECTBA BO B3s-
TOYHNMYECTBE, CTY>KeOHOTO IOf/Iora ¥ XaIlaTHOCTH. B fo-
IIO/IHEHNE K 3TOMY B YTOJIOBHBIN KofeKc Poccuitckon
Depepanunn (ganee — YK PD) DengepanpHbIM 3aKOHOM
P® ot 29 nexabps 2017 r. Ne 469-D3 BBe[eHbI B [IeiICTBIE
HOPMBI, TI03BOJISIONINE IPUB/IEKATh K OTBETCTBEHHOCTHU
JINL, BBIMOTHSOINX YIIpaBIeHYecKrie GYHKINM B KOM-
Mep4ecKol n MHol oprannsanuu (ct. 201.1), 1 KomK-
HOCTHBIX n1 (CT. 285.4), 3/0yNOTPeOMBUINX CBOMMM
MOJTHOMOYMSAMM TIPY BBIIOTHEHUM TOCYZApCTBEHHO-
ro ob6opoHHOro 3akasa; (DefepanbHBIM 3aKOHOM OT
23.04.2018 Ne 99-3 YK P® goro/iHeH HOBBIMU CTaThbsIMU
200.4 «3moynoTpebnenus B cdepe 3aKYIOK TOBApOB,
pabor, ycnyr ms obecriedyeHNsI TOCYRapCTBEHHBIX VN
MYHMIMIAIBHBIX HYX» 1 200.5 «Ilogkyn paboTHMKa
KOHTPAKTHOJ C/TyXObl, KOHTPaKTHOTO YIIpaBJIAoLle-
ro, WieHa KOMUCCUU II0 OCYIIECTBIEHUIO 3aKYIIOK»,

! TloppobHee 0 mpakTyKe BO30YX€HNs YTOMOBHBIX e/ 110 pakTam
KOPPYIIMOHHBIX IPeCTYIUICHNII ITPY OCYIIeCTBICHUI TOCYIapCTBEH-
HBIX 3aKyIOK CM., Hamp.: [eHepambHasd mpokyparypa P® [online],
www.genproc.gov.ru (gomyck 12.04.2019).
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QepepanbHbIM 3aKOHOM OT 27.12.2018 Ne 520-3 - cra-
Theit 200.6 «3aBeJOMO TOXKHOE 9KCIEePTHOE 3aK/TI0UeHe
B c(epe 3aKyIOK TOBApOB, paboT, yC/IyT i obecneye-
HIS TOCYAAPCTBEHHBIX ¥ MYHUIIVIIAIbHBIX HYXK/».

CyliecTBEeHHBIMM ~ NPeoOpasoBaHMAMM  IIPABOBOTO
«IaHAmagTa» MyOMINYHBIX 3aKYIIOK B HOC/IEfHNE TOMbI
XapaKTepu3yeTcs 3aKOHOAATENbCTBO TOCYAAPCTB — 4jle-
HoB EBpomerickoro Corwsa (manee — crpanbsl EC), sB-
JIAIOMNXCA CTPAHAMM IIOCTCOBETCKOTO IIPOCTPAHCTBA.
MoTnBanuyeil K 3HAYNTEIbHBIM W3MEHEHMAM 3TOTO
MHCTUTYTA MOCTYXXWIO NpuHATHE 26 deBpant 2014 r.
IaKeTa TPeX HOBBIX eBPOIeIICKMX [IMpeKTuB:

1. Jupexrtusnl 2014/23/EC o 3akno4eHUM KOHIEC-
cuoHHbIX commamenuit [Directive of the Euro-
pean Parliament and of the Council 2014/23/EU
of 26 February 2014 on the award of concession
contracts].

2. JIupextusnt 2014/24/EC o my6nMyYHBIX 3aKyIKax
[Directive of the European Parliament and of the
Council 2014/24/EU of 26 February 2014 on pub-
lic procurement (and repealing Directive 2004/18/
ECQ)].

3. Jupextussr 2014/25/EC o my6nmyHbIX 3aKyTKax
B cepe BoocHabKeH NS, SHEPTETUKIA, TPAHCIIOP-
Ta M TOYTOBON CBA3M (BMeCTO JIMpeKTUBBI
2004/17/EC) [Directive of the European Parlia-
ment and of the Council 2014/25/EU of 26 Feb-
ruary 2014 on procurement by entities operating
in the water, energy, transport and postal services
sectors]. IlomoxxeHnsa Ha3BaHHBIX E€BPOIENCKUX
AVPEeKTUB HaJJIeKaNIo VMIUIEMEHTPOBATh B Ha-
LIMOHATbHOE 3aKoHOfaTenbCcTBO cTpaH EC k 18
anpens 2016 .

B 2017 r. mono>XeHuss HOBBIX €BPOIENCKUX AMPEKTUB
ObUIM peaNM30BaHbl B HAIMOHA/JIbHOM 3aKOHOJA-
Te/IbcTBe JCTOHMU. B HOBOM 3akoHe DCTOHMM OT 14
mionst 2017 1. «O roCyZapCTBEHHBIX 3aKYIKax» [WwWW.
riigiteataja.ee (zaTa goctyma 12.04.2019)], (nanee 3akon
OCTOHUM O TOCYHAPCTBEHHBIX 3aKYIIKaX) HapsAy € yro-
JIOBHO-IIPAaBOBBIMU CAaHKLMAMM HOABUINCH MEXaHU3MBI
(UHAHCOBOII OTBETCTBEHHOCTM YYaCTHUKOB ITyO/INd-
HBIX TOPTOB 32 BBefIeHMe B 3a0/Ty>K/IeH/e OTHOCUTE/IbHO
X 3KOHOMMYECKON meAaTenbHocTU. § 218 aToro 3akoHa
COfIepXXUTCs MMIIepaTUBHOE yKasaHMe O BO3MEIeHUM
yuep6a, IPUYMHEHHOTO  OpraHM3ALNM-3aKa34MKY,
B C/Iy4ae IpPefOCTABIEeHNUSA YYaCTHUKOM IYOIMYHBIX

TOProB /OXXHON MHopManuu mbo danbcuduumpo-
BaHHbIX JIOKYMEHTOB [/IsI Y4aCTHUs B HUX.

B YronoBHoM kopexce Dctouuu ot 6 nionsa 2001 r. (ma-
nee — YK OcToHun) HapyuieHue npaBul rOCyJapCTBeH-
HBIX 3aKYIOK KPVMMMHAIMU3YeTCsI B OTHENbHOI HOpPMe
U OTHOCUTCA K JO/DKHOCTHBIM IPeCTyIUICHMAM B IIy-
O1m4yHOM cepe — K TaK Ha3bIBa€MBIM IIPECTYIIEHUAM
IIPOTUB «YeCTHOCTVW» MNO/DKHOCTHBIX mull. CormacHo
§ 300 YK Scronnn dpusudeckme u opugndeckme amia
HOfIeXaT HaKasaHMIO 3a HapylleHue TpeOOBaHMIT
K OCYILECTB/IEHMIO IIpOLefypbl IOCYAApCTBEHHBIX 3a-
KYIIOK, a TaK)Ke 3aK/II0ueHMe JJOTOBOpa IOCTaBKyU Oe3
IIPOBEIeHNsI, YCTAHOBJIEHHO! 3aKOHOM IIPOLefypbl
TOCyIapCTBeHHOM 3aKyIKM, COBepIleHHbIe B IIe/IAX IIpe-
JOCTaB/IEHNA KaKUX-T1O0 MPENMYIeCTB YIaCTBYIOIINM
B Hell CyObeKTaM.

[IpecTynHOCTD ¥ HaKa3yeMOCTb IIPOCTYNKOB B cdepe
HapyLIeHNII 9CTOHCKOTO 3aKOHOJATEeIbCTBA O TOCYAAP-
CTBEHHBIX 3aKyIIKaX TaK)Ke YCTAaHABIMBAIOTCS B 3aKOHE
OCTOHMYM O TOCYHApCTBEHHBIX 3aKymkax u B Obumieit
yactu Kopekca DcToHum 06 SKOHOMUYECKOI [esATeNb-
HOCTM OT 23 deBpana 2011 r. [www.riigiteataja.ee (mara
moctyma 12.04.2019)]. Tak, B 1. 10 3akoHa DcTOHUM O
TOCY[JapCTBEHHBIX 3aKyINKaX K IPOCTYHNKAaM OTHECEHBI
U3MeHeHNe WIN OfoOpeHMe TOCY/JapCTBEHHOTO KOH-
TpaKTa JIVM PaMOYHOTO COIVIALlIeHUsI B HapyLIeHUe Tpe-
OoBaHMIT 3aKOHOAATenbCcTBa (§ 213), HAa yC/IOBMAX, OT-
JIMYHBIX OT 3aKYHNOYHBIX JOKYMeHTOB (§ 214), mubo 6e3
UCIIONIb30BAHMA YCTAHOB/ICHHON 3aKOHOM IIPOILENYpBbI
y6maHBIX TOProB (§ 215). 3a coBeplIeHNe Ha3BaHHBIX
IPOCTYIIKOB (pr3MyecKe MMIa IMogBepraoTca mrpady
B pazMepe 1o 300 mrpadHbIX eAVHNL, a OPUANIECKUe —
1o 32 000 eBpo. MuHuUCTEPCTBO PMHAHCOB KaK HaJ30P-
HBIIl OpTaH 332 3aKOHHOCTBIO IIPOBEIEHA TOCYJapCTBEeH-
HBIX 3aKyNOK IPM HAIMYUM THONO3PEHMII O HalIndmm
B IIPOCTYIIKE IIPU3HAKOB KOPPYIIVOHHOTO IIPeCTYILIe-
HUA, IlepeflaeT MaTepuajbl fiela B IIPaBOOXPAHUTENIb-
HbIe OpraHbl. A cormacHo § 74 m 4. 2 § 75 Obuieit 9acTn
Kopekca ScToHnm 06 SKOHOMUYECKON NeATebHOCTY 3a
IpefcTaBieHyie OPUANIECKIIM JIULIOM B PETUCTP 9KOHO-
MIYECKOJ IeATeIbHOCTI JI0XKHOI MH(pOpMAILMU O CBO-
€J1 3KOHOMUYECKOII [JeATEIbHOCTY aiMUHICTPATUBHBII
9KOHOMUYECKIIT OpTaH B MOPSIfIKe SKCTPAOPAMHAPHOTO
IIPOM3BOJICTBA BIIpaBe B3bICKMBATh ¢ HUX mITpad B pas-
Mepe 0 3 000 eBpo [Cembiknna 2017].

B VronoBHoM komekce AsepbaiimkaHckoit Pecmy-
omuku ot 30 mexabpst 1999 r. Ne 787-1Q (manmee - YK



AsepbaitpkaHa) HapylLIeHue IPaBIUI IIPOBENEHNA TOCY-
[apCTBEHHBIX 3aKYIIOK BK/IIOYEHO B YMC/IO KOPPYIILIK-
OHHBIX IPECTYIUIEHUII IPOTUB MHTEPECOB ITyOIMIHOIM
cyx6b1. KoHCTpynpoBaHue cOOTBETCTBYIOLE HOPMBI
B YK AszepbaiikaHa MMeeT CBOIO clieln(pUKY, ITOCKOIb-
Ky Ha IIepBbIii I/IaH 3aKOHOJATeNNb BBIIBUHY/ (pUHAHCO-
BO-XO3S/ICTBEHHYI0 COCTAaBJIAIOLIYI0 TOCYAApCTBEHHBIX
3aKyIIOK — pPacXOfj0BaHNe TOCYHAPCTBEHHBIX CPENCTB
CBEpPX YCTAHOBJIEHHOro nummura. Kpummnammsupo-
BaHHOe B CT. 308-2 YK Asepb6aiipkana pacxogoBaHue
TOCYHapCTBEHHBIX CpPefCTB 0e3 IpoBefieHMs Mpolie-
AypBl 3aKYNIKM WIM IIyTeM HEe3aKOHHOTO IpPOBeIeHMNS
FOCYIapCTBEHHBIX 3aKyIIOK OXBaTbIBaeT HapyLICHMS
TpeboBaHMit 3akoHa AsepoOaiimxaHcKoil Pecry6miku
ot 27 pexabpst 2001 1. Ne 245-11Q «O rocymapcTBeHHBIX
3aKynkax» (manee — 3akoH AsepOaiipkaHa O TOCyzap-
CTBEHHBIX 3aKYIIKaX).

Bo-nepBbIX, peyub 1JIeT 0 HENCIIONTHEHNY T10/I0XKEHUA CT.
17.1 aToro 3akoHa O 3aKyIlKe ToBapoB (pabor u ycmyr)
110 METOAY OTKPBITOrO Te€HAepa, NpOoBefieHlieé KOTOPOro
HeoOXOoIMMO, eC/y TIpefnoIaraeMas IjeHa ToBapoB (pa-
60T 1 yC/IyT) IIpeBBILIAET YCTAHOB/ICHHYI0 COOTBETCTBY-
IOIIMM OPraHOM HUCIIOJTHUTE/IbHON BIacTV MMHUMAJb-
Hylo cymmy. CormacHo cT. 308-2.1 YK Asepb6aitmxana
HapylIeHNe 3Toro TpeboBaHysA 3aKOHA IOAIA/AeT MO
NIpU3HAKM PaCXOlOBaHMA 3aKYIIOYHONM OpraHM3anuen
TOCyJapCTBEHHBIX CPENCTB Ha OCHOBE JOTOBOPOB, 3a-
K/IIOYeHHBIX 0e3 IPOBefeHNA IPOLeyPbl TOCYAapCTBEeH-
HOII 3aKyTIKM, MO0 IOCPeICTBOM He3aKOHHOTO VICIIONb-
30BaHMA [IPYIMX 3aKYHNOYHBIX MeTOHOB. Bo-BTOpBIX,
B CT. 17.2 3akoHa AsepbaiijpkaHa O TOCYapCTBEHHBIX
3aKyNKaX COMIEP)KUTCS MMIIEPATMBHOE IIpefiNiCaHlue,
Kacamolljeecsl 3alpeTa I 3aKyIOYHOM OpraHM3alun
pasfenATh B TeUeHue OJHOTO OIOfKeTHOTO rofia 3aKyTl-
Ky TOBapoB (paboT M yc/myr) Ha OTHE/NbHBIE JOTOBOPBI
(oTHenbHBIE YACTV) B LIE/AX YCTPAHEHUA OTPaHUYEHUA
CYMMBI TeHJiepa 3a CYeT CPe/CTB, NpPeJyCMOTPEHHbIX
B COOTBETCTBYIOIEN PAacXOJHONM CTaThe roCyJapCTBEH-
Horo 6rofxera. OTBETCTBEHHOCTD 3a HapyllIeH)e STOTO
3ampera ycraHosjeHa B cT. 308-2.1 YK Asep6aripkaHa.
B-Tperbux, 3akoH Asep6ailpkaHa O TOCYHapCTBEHHBIX
3aKYIKaX COAEP)KUT IpefnucaHus O HeJOIyCTUMOCTU
KOH(IMKTa MHTEpecoB IpPU TOCYAAPCTBEHHBIX 3aKYII-
KaxX. B wacTHOCTU, B COOTBETCTBMM CO CT. 13 3akoHa
He JIONYCKaeTcs B NPOBOAMMBIX 3aKYIIOYHOI OpraHu-
3anuell mpolefypax 3aKyIOKM ydYacTye TOBapOOTIIpa-
BuTeneil (HMOAPAMYNMKOB), HAXOAAIMMXCA B IIPaBOBOIL,

bUHAHCOBON MM OPTaHM3ALMOHHOI 3aBUCUMOCTH OT
3aKYIOYHONM opraHmsanumn. JJOmyck K y4acTuio B IIpO-
Leflypax 3aKyIK! YKa3aHHBIX CyO'beKTOB BIe4eT OTBET-
CTBEHHOCTB 110 CT. 308-2.3 YK Asepb6aiixaHa.

YronosHOe 3aKOHOZIaTENbCTBO ApMeHun u [pysum Tak-
e TATOTeeT K «HIpO(UIbHOM» KpUMUHAIU3ALUY Ha-
pYyLIeHMit B cepe rOCyAapCTBEHHBIX 3aKYIIOK, OffHAKO
BUIOBBIM 00BEKTOM TaKUX JeSHMII IIPU3HAeT PUHAHCO-
BO-XO3SJICTBEHHBIE OTHOILICHNS 11, TAKMM 00Pa3oM, IIpu-
JaeT 3TUM AeSHUAM 5KOHOMMYECKYIO HallpaBJIeHHOCTb.
B yactHOCTH, B CT. 195' YromoBHoro kopekca [pysun ot
22 mroyst 1999 1. Ne 2287 (manee — YK Ipysumn), pasmenen-
HOJI B YMICIe IIPECTYIUIeHNIT B cepe MpeanpuHIMaTeIb-
CKOJl ¥ VIHOMI 5KOHOMWYECKON JIeATE/IbHOCTY, MOABEP-
I7I0Chb KPMMMHAIN3ALMY [IPeBapUTe/IbHOE COITIallle e
VIV VIHasl CHIeJIKA, 3aK/TI0UeHHas CyObeKTOM, Y4acCTBYO-
MM B 3aKyIIKaX, C IIeIbI0 M3B/I€YeHUsA MaTepualbHOM
BBITOIBI VUIY IIPEVIMYIIECTB A/ ceOs MM TPeThUX JINI]
U TIOBJIEKIIAas CYIleCTBEHHOE HapyIleHNe 3aKOHHBIX MH-
TepecoB 3aKyIaroleit opranusauun. Ilo cMbicny 3akoHa
Ipysun «O rocygapcTBEHHBIX 3aKynKax» oT 20 ampesnd
2005 1. Ne 1388 cyOBEKTOM, YYaCTBYIOIIMM B 3aKYIIKaX,
AB/IAETCS KBAMN(UIMPOBAHHOE JINIIO, PETUCTPUpPyeMOe
B €IMHOI 37IEKTPOHHOI CUCTeMe TOCyLapCTBEeHHBIX 3a-
KynoK. COOTBETCTBEHHO, CYObeKTOM IIpeCTYIUIeHMUS,
npepycMorpeHHoro cr. 195, YK Ipysum moxer ObITb
¢dusngeckoe MUIO (B TOM YNC/IE U JODKHOCTHOE), Y/IOB-
NeTBOpsAOIee KBaMU(UKAMOHHBIM KPUTEPUAM, yCTa-
HaB/IMBAEMBbIX 3aKyIIaIOllell OpTaHu3anyeNt 11 KaK/I0n
KOHKpeTHOI 3akynkmu. Bmecre ¢ tem, YK Ipysum He
VICK/IIOYAIOT U3 4YMC/Ia CYyOBeKTOB HapyIleHMs MOpsfiKa
y4acTusA B TOCY[JapCTBEHHBIX 3aKYIKaX IOPUANYECKUX
NI, TpefycCMaTpuBas NMpUMEHeHMe K HMM HaKa3aHMA
B BUJE JMIIEHNA IpaBa 3aHNMMATbCA JI€ATENbHOCTDIO,
mrpada 1160 MMKBUAALNN IOPUANIECKOTO TN,

B ApMmeHun HapylleHusA IpaBUI OCYLIeCTBIEHNUA IOCy-
JApCTBEHHDBIX 3aKYIOK KPYMMHAIM3/MPOBAHbl B I'PYIIIIe
IpPeCcTYI/IeHN I B cepe SKOHOMUIECKOI AeATeNbHOCTI.
B crarbe 196 YronoBHoro xopmekca Pecrrybmmkm Apme-
HuA oT 29 ampenda 2003 r. Ne 3P-528 ycraHoBneHa OT-
BETCTBEHHOCTD 33 37I0CTHOE HapylLIeHMe MOPAJKa Ipo-
BeJleH)sI IyOIMYHBIX TOPrOB, NPUYMHYBIIEE KPYIIHBII
yiep6 (B paaMepe CyMMBI (CTOMMOCTH ), IpEBbIIIAOIIEl
IBYXCOTKPATHBINI pasMep MUHMMAIbHOI 3apabOTHOI
II7IaThl, YCTAHOBJIEHHO Ha MOMEHT COBEpILIeHNA IIpe-
CTYIUIeHVsI) COOCTBEHHMKY MIMYILECTBA, OPraHN3aTOPY
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TOProOB, IIOKYIIATE/II0 MM WMHOMY XOSHﬁ[CTBYIOHIeMY

CyObeKTy.

3aknoueHne

Haumnas ¢ 2016 1. B 3apy0eXXHBIX CTPaHAX 3HAYMTE/Ib-
HO VI3MeHEH IOAXOJ K KPMMMHAIM3ALUN TesHNI, CBA-
3aHHBIX C HapylIeHUAMM B cdepe ToCyAapCTBEHHBIX
3akynok. Ha cerogHAmHui neHb cdepa myOIMIHBIX
TOPTOB IPEICTAaB/ACT COOO0 KOMIIZIEKCHBIN MHCTUTYT
(UHAHCOBO-XO3AICTBEHHOI [eATeIbHOCT! C BBICO-
KUMM KOPPYNLMOHHBIMU PUCKaMM IIOAKYIIOB, XMIIle-
HII1, BBIMOTATeIbCTB, «OTKATOB», aHTY KOHKYPEHTHbIX
COIJIAIIEHNI, CTOBOPOB, Pa3INMYHbIX GOpM OOMaHOB,
nooroB u ¢anbcudukanuii, 1 ero yroJoBHO-Ipa-
BOBYIO OXPaHy He CTOUT OIpaHNYMBATb ITOBEPXHOCT-
HBIMM VIBMEHEHUAMIU OJHOM, ABYX M (M/IM) TPeX HOPM.
O6menpaBoBas QyHKIMOHATBHOCTD 3TOTO MHCTUTYTA
JIOJDKHA TIPOABIATBCA He TONBKO B Y3KONPOQUILHOM
HOZIXOZle K BBEJICHMIO OTBETCTBEHHOCTM 3a IOMKYIIbBI
U XMIIeHNA, HO ¥ B KPMMUHAIU3AIUN «KOHITIOMepa-
Ta» MHBIX JIeTHNI, CONPKEHHBIX CO cdepoit rocymap-
CTBEHHBIX 3aKYyTIOK. [Ipy aTOM Kpome KOpPYHIIMOHHOM
COCTaBJIAIOIIe)l HapyLUIeHUII TpU  OCYILIEeCTBICHUN
TOCYZapCTBEHHBIX 3aKYIOK, Ba)XHO YYMTBIBAThb UX
5KOHOMMYECKYI0 HaIllpaB/leHHOCTDb. VIMEHHO Takas Ha-
IPaBJIeHHOCTb 00YC/IaBIMBaeT IPEAIOCHUIKM He0b6XO0-
JMMOCTY KOPPEKTUPOBKM HE TOJNBKO Y3KOTO II€peYHS
cTaTeil KOPPYNILMOHHOI HAIlpaBIeHHOCTU O IMOJIOTax
U 3JI0YHOTPeO/IeHNAX 10 CITy)X6e B 4aCTHOM U ITyO/md-
HOM CEKTOpaX, HO M IpeArojaraeT HeoOXOAMMOCTb
peBM3NM HOPM 00 OTBETCTBEHHOCTH 3 IIOCATATeIbCTBA
Ha COOCTBEHHOCTD B BUJI€ Pa3/IMYHBIX GOPM XMUIEHUI
(MoIIeHHNYeCTBA, NPUCBOEHNUA, PACTPAThI, BBIMOTA-
TeNbCTBA) U B cepe SKOHOMUYECKON MAesATeTbHOCTHU
(BOCIIpenATCTBOBAaHME 3aKOHHON IpefIpUHIMATEIb-
CKOJI JIeATeNIbHOCTY, JIeTaIM3alyA MPeCcTYIHbIX 0XO0-
noB, panbcuduranysa GUHAHCOBBIX TOKYMEHTOB, OTpa-
HUYeHNe KOHKYPeHIUN ¥ Apyrue). [JomOTHUTENbHBIN
aKIIeHT CIeflyeT CHe/NaTh Ha IpOpaboTKe YrolToBHO-IIpa-
BOBBIX MEXaHM3MOB OXPaHBI OT HECAHKIIMIOHMPOBAaHHBIX
MCTIONTb30BAHNUI I POBBIX MIATPOPM ¥ HEJOMyIIIeHIA
KOH(IMKTA IHTEPECOB.

HaocHoBe ananusa 3aPY6e>KHOI‘O OIIbITA YTO/IOBHO-IIpa-
BOBOI OXpaHblL OTHOIIIEHUN B cq)epe roCy1apCTBEHHbIX

3aKYIIOK, MOXXHO CJellaTh BBIBOJ O IielecooOpasHo-
CTM KPUMMHA/IM3aLMM IIPaBOHAPYIIEHMII TpaHCHa-
LVOHAIbHOM, KOPPYNLMOHHON ¥ 3KOHOMMUYECKOMN
HAIPaBIeHHOCTM, @ TAaKXKe NPUMEHEHMS 0COOBIX Mep
YTOIOBHO-IIPAaBOBOTO  BO3JENCTBUA 3a HapylIeHKe
YTOIOBHO-IIPAaBOBBIX 3aIIPeTOB B 3TON cdepe (Hampu-
Mep, MCIIONb30BaHMe 0eccpovHOil AucKBanmuduranum
XO3SJICTBYIOIIET0 CYObeKTa M HelpUMeHeHVe CPOKOB
TABHOCTM 32 OTHENbHbIE NeAHUA KOPPYNIIMOHHON Ha-
IIPaB/ICHHOCTM, CBSI3aHHBIE C 3/I0YIOTpeb/IeHNsAMY Ipu
pacrpeneneHuy OIOIKETHBIX CPEICTB, TOPTOBJIIO JO/DK-
HOCTSIMH, AEICTBUSAMY, COBEPIIEHHBIMI B OTHOLIEHUU

IIPaBUTENTbCTBEHHBIX KOHTPAKTOB U TEHIEPOB U T. IL.).
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Abstract

Public-private partnership (PPP) is an institution which
enables to perform public tasks with the use of private
partner’s experience and competence. By appropriate
preparation and implementation, it may bring a lot of
benefits not only to the private partner and public entity
but also to local community. An example of such prepa-
ration and implementation is the Private Finance Initia-
tive (PFI) functioning in the UK.

The aim of this article is to evaluate the British PFI and
to indicate specific legal solutions whose implementation
would result in enhancing the attractiveness of PPP ap-
plication. Therefore, the research problem is to answer
the question: are there elements or features in the British
PPP having significance to the implementation of pub-
lic-private cooperation? According to the research hy-
pothesis, in the PPP system functioning in the UK there
are elements and features which indicate their key role
in the implementation of the public-private cooperation.
The article presents PFI scheme in the UK and changes
which have been made in this institution over the years.
The example of PFI shows legal solutions targeted at im-
proving the PPP application.

Keywords: Private Finance Initiative, public-private
partnership, value for money
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Introduction

British legal system is mainly characterised by common
law and jurisdictional precedents which are complemen-
tary to legal acts established by the legislative body. For
this reason, there is no statutory and complex regulation
of the PPP initiatives. However, it functions as one of the
most advanced and verified models of the PPP in Europe.
PPP owes its comprehensive character to elaborated
guidelines and good practice as well as to making stan-
dard principles of entering into such contracts by bodies
responsible for the PPP development [Wachowska 2016,
p. 11].

The concept of the PPP in the UK was an element of
a modernistic look at the public sector at the turn of
80s and 90s of the previous century. As a result, private
companies were allowed to compete for public tasks and
in 1992 PFI was introduced, with the justification that
it would enhance the efficiency of public sector by sub-
jecting it to market principles, including competition
[Falconer, McLaughlin 2000, p. 120].

PFI is defined as “a form of a private-public partnership
connecting elements of public implementation of an
investment programme, in which public sector acquires
fixed capital from private entities, and outsourcing, in
which public services are commissioned to private enti-
ties” [Allen 2001, p. 10]. When analysing the above defi-
nition, it may be stated that PFI is a form of PPP connect-
ed mainly with infrastructure investments implemented
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by private entities with concurrent commission to private
entities a public service connected with a given infra-
structure [Kopanska 2006, p. 2].

The aim of the PFI initiative was to enhance the engage-
ment of the private sector in performing public utility
services as well as to increase the possibility to finance
them by the private sector financial institutions. At the
beginning of 1990s public finance deficit influenced this
aim because in exceeded 4% of GDP (in 1993 it even
amounted to 8% of GDP). At the same time the problems
of public finance caused limitations of investment spend-
ings, which at the beginning of 1990s were decreasing by
15% year by year [HM Treasury 2003, p.14]. Addition-
ally, it was necessary to raise the level of public services
quality, arising from social expectations and from the
obligation to adjust to European norms [Sawkins, Dickie
2005].

PFI Genesis

PFI government programme proposed in 1992 was des-
ignated to enterprises which remained public after the
privatisation period, as an idea joining tenders to buy
capital goods with the concept of long-term purchase of
services from the private sector [Bitner 2003, p. 25]. The
first years did not give satisfactory effects. Therefore, in
1994 a principle was introduced that no public project
would be accepted without conducting a survey on the
possibility to implement it through the PFI mechanisms.
The obligation to verify whether it was cost-efficient to
implement every planned public investment as PFI, with
the priority over other models, was abolished in 1997
[Allen 2016, p. 16].

Owing to the PFI in the UK since the start of its oper-
ation till April 2012, 550 projects in different economy
sectors were implemented, whose value amounted to
EUR 56 billion [European PPP Expertise Centre Publi-
cation 2012]. From the practical point of view, PFI has
become a flexible tool in implementing the investments
in the fields such as housing, building schools, hospitals,
prisons as well as public transport - roads, motorways,
underground, or investments aimed at a limited number
of receivers such as a defence simulation programme or
flight control [HM Treasury 2016].

In connection with allegations regarding the issue of

cost-effectiveness and efficiency of the binding PFI for-
mula [HM Treasury 2012], in 2012 it was decided to

modify it. It was noticed that in many cases this institu-
tion was not sufficiently adjusted to the needs of public
entities. The main disadvantages of PFI were [Rachon
2014, p. 27]:

- too long time and too high costs of procurements
made within PFI for the public party;

- improper risk division between public and private
parties, most often leading to excessive burden on
the private investor, which caused too high costs
of the projects;

- windfall profits of the private party which some-
times happened to appear;

- wrongly applied PFI during the implementation
of the investments which were not appropriate for
this model, what caused that the projects did not
bring particular value added.

As a consequence, PF2 was implemented. The change
had evolutional character with maintaining essential el-
ements typical to PFI, recognising them as the basis of
this formula functioning. The most significant of these
basic elements was to require the partner representing
the private sector to [Kargol-Wasiluk 2013, p. 75]:

- integrate designing, constructing and maintaining
the structure which is the subject of cooperation in
order to achieve a comprehensive solution;

- apply a solution which will to the greatest extend
allow to achieve the final result defined by the pub-
lic body and to provide the services on the basis of
a detailed remuneration mechanism; requirements
of the public partner regarding the project do not
concern initial parameters determining its imple-
mentation (i.e. concerning project, specification)
but concentrate on the expectations regarding the
final effect, i.e. parameters of the provided service
(e.g. the capacity of a hospital to accept a par-
ticular number of patients, adjusting a prison to
accommodate particular categories of prisoners);

- obtain funds mainly from private entities and to
conduct due diligence analysis of the project to
minimise the risk of failure [Buisson 2013, p. 3].

As it was mentioned in the above definition, PFI is a con-
tract between public and private entities. The private
entity is described as a special purpose vehicle (SPV).
Within PFI, the competences of SPV include organising
funds for the initial construction phase with private sec-
tor capital share as well as credits incurred by the private
entity. In this type of contracts, remuneration for the SPV
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is a unified payment, i.e. such which will be adequate to
the amount of the incurred credits with interests, paying
liabilities towards shareholders and which is equivalent
to the services made. Remuneration is periodic and is
paid after finalising the implementation of the structure
and starting the services and is continued till the end of
the contract.

It needs to be emphasised here that in the UK there are
standardised rules of PFI contracts (Standardisation of
PFI Contracts - binding version is 2013, SoPC) [Wa-
chowska 2016, p. 12].

SoPC directs the manner in which PFI contracts are
prepared, what allows to adjust it to particular circum-
stances of a specific undertaking, however it does not
give a ready-to-use, general model of the contract. The
basic SoPC aim is to:

- implement in the contract proper for the current
PF2 risk-share,

- present example contract provisions (both obliga-
tory as well as optional), complement some gaps in
contracts standardisation,

- reduce the length of PFI contracts procedure by
creating a standard approach in many issues upon
which the parties may agree without long negotia-
tions [ HM Treasury 2012, p. 2].

Private Finance Initiative

Undertaking in the form of PFI has given the UK the po-
sition of a pioneer and a world leader in investment activ-
ity in the form of PPP, which since the start has amounted
to 980 projects [Grzybowski 2013, p. 62].

An essential PFI element were national bodies created
by the government initiative, which supported PPP de-
velopment in the UK. Currently, the unit responsible for
PPP is Infrastructure UK (IUK). Its actions are mainly
focused on long-term investments of the private sector.
Nowadays, IUK is a body conducting PPP policy, spread-
ing good practice and enforcing guidelines such as SoPC.
Additionally, it supervises strategic management over
PFI initiative, advises for ministries as well as verifies
applications to accept exceptions from the standardised
provisions covered by SoPC.

In 2010 Efficiency and Reform Group was established and
a year later within it — Major Projects Authority (MPA),
managing important government PPP projects. But the
final result of the PFI development in the UK was joining
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IUK and MPA on 1 January 2016 within Infrastructure
and Projects Authority (IPA), which focuses on advising
on infrastructure, implementation and support of the
main projects and its actions spreads over all government
sectors.

Another element of PFI functioning is conducting value
for money (VfM) analysis. VIM indicator is a basic crite-
rion of the project efficiency, which is a relation of bene-
fits obtained by the public sector and taxpayers from an
undertaking and its costs [Matuszewska 2011, p. 25-32].
The analysis consists in researching whether indicated
risks associated with public tasks implementation do not
entail excessive costs for the public sector [Bitner 2003,
p. 25].
To better research the efficiency of a project within PFI,
a three-stage VIM assessment has been introduced [HM
Treasury 2016, p. 5], which is to conduct:
evaluation on the programme level which is to en-
sure that only projects suitable to be implemented
though PFI are selected and that they will guaran-
tee a satisfactory VIM level;

- evaluation on the project level which is to prelim-
inary estimate the undertaking according to Out-
line Business Care (OBC), which should be ended
by announcing the information about the intended
procurement in the Official Journal of the Europe-
an Union (OJEU);

- evaluation on the procurement level which is to
ensure competitiveness and real connection of the
planned undertaking with market reality.

Ensuring profitability of the PF2 projects higher than
public procurement has been a significant aspect and
VIM is an important element for conducting PF2 under-
takings. Its analysis is essential for decisions forming the
contract regarding the division of risk, shaping remuner-
ation of the private partner, financing, etc. Conducting
such analysis is the obligation of the public party, since
only well-made VEM analysis may in reality influence
the conditions to successfully carry out the undertaking
within PPP.

Another issue which needs to be raised is the creation of
a special purpose vehicle (SPV), i.e. a company designat-
ed to manage a PFI investment. SPV is usually set up and
financed by the private entity, in the form of a company
with the participation of an investor-shareholder. This en-
tity invests 10% of the capital needed and the remaining
90% ensures a creditor, e.g. a bank or a group of banks.
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PFI Contracts

Long-term character of the PFI contracts in relation to fi-
nancial liabilities, which are not subjected to changeable
economic conditions, may result in their profitability be-
coming obsolete in the long-term and in such situation
arises the need to change or terminate the contract. There
are three possible types of PFI contracts modifications:

— termination;

- achange made by the change protocol;

- variation having more serious character than
change.

The cause to terminate the contract may be: the lack of
VIM, downward pressure and budget limitations, disap-
pointment with the SPV results, decrease of the social
need for services, etc. Contract termination may appear
in the following situations:

- private partners fault (when the service is not
provided, a particular limit of payment reduction
in connection with low quality of the service is
reached, and sometimes also as a general rule of
material breach of the contract);

- public partner’s fault (when the is a lack of pay-
ment or material breach of the contract);

- or in connection with force major.

Additionally, public entities have the possibility to termi-
nate the contract without giving the reason, e.g. the right
to stop the infrastructure built by the private partner.

When the contract is terminated, the structure being the
subject of the PFI remains in the possession of the public
partner regardless the cause of the contract termination.
However, when the responsibility for the termination lies
with the public partner, he is obliged to cover the costs of
the credit, to pay off the shareholders of the undertaking,
to cover severance pays, liabilities for subcontractors or
other costs and damages which the private partner bears
in connection with this termination. When it is the pri-
vate partner who causes such contract termination, he
has the right to keep the part of the remuneration which
corresponds to the work done by him and kept by the
public partner and the public partner becomes the owner
of the subject of the contract. However, it is desirable for
PFI contracts to regulate in advance who is the owner of
the subject after the contract is ended and in the case of
its termination, since this element significantly impacts
cost evaluation of the project and thus VIM.

Another modification form is the possibility to limit the
benefits under the contract, to change the structure of
financing or even to change the contract itself. It may be
done by making a change protocol and it concerns the
scope of the services performed by the private partner.
The change protocol is to create a complete procedure
which should be applied to change the scope of the PFI
contract and which should include steps starting from
suggesting a particular change, its valuation and accep-
tance and finally its implementation. It does not have to
pre-determine the scope or the conditions of the change.

In the situation when the changes are proposed by the
public partner, the contractor may refuse to conduct
them only in specific cases, i.e. unlawfulness, essential
negative impact on the possibility to provide services,
unfeasible time of the change, threat to the life or health.
Whereas, when the changes are initiated by the private
partner, the public partner may accept them or not.

Besides a change conducted through the change protocol,
a contract may be modified by annex. This type of change
is called variation and concerns, for example: financing
of the undertaking, too numerous and too complicated
changes to be made by the change protocol. This type of
modifications usually requires the consent of the credi-
tor participating in the SPV financing. Taking into con-
sideration the fact that PFI contracts, being long-term,
are subjected to changeable market conditions, which
may decide about significant transformation of demand
for services being the subject of PFI, therefore changes
are inevitable. Due to established change procedure,
the chances to conduct them quickly and efficiently are
bigger.

A key element of the PPP is efficient risk transfer to the
private partner in such a way that it should encourage to
provide services at the highest level. Risk transfer to the
private partner is at the same time motivation to identi-
fy and manage risks appearing in the project as well as
to analyse them. However, risk-share must be made is
such a way as to ensure achieving VIM of a given proj-
ect. This condition will be fulfilled if particular risks are
to be assigned to the entity which will cope with them
successfully. It should be emphasised that improper risk
transfer to the private entity may result in the increase of
the services costs for the public partner, influencing at
the same time VIM.

British experience indicates how important is the aware-
ness of connecting risk-share with general cost of the PPP
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undertaking as well as the withdrawal from the initial
tendency to shift the biggest amount of risk to the private
partner. Hence, the basis of risk-share must be a reliable
analysis of the ability to bear risk at the lowest cost.

Unitary payment, i.e. the way in which the money is
transferred to private partner, is a significant element of
the PFI formula. It begins when the services start and
the initial financing of the investment necessary to pro-
vide the services lies with the private partner. This type
of payment shifts directly into the risk-share of private
and public partners, discussed above. This PFI element
is obligatory in the contract according to the standard
principles of PF2 contracts [HM Treasury 2012 p. 157].
The amount of period payments may depend on the
quality level of the services and should not be in different
amounts.

Conclusions

The analysed British PPP system includes elements and
features which are of key importance in the successful
public-private cooperation. Additionally, some solutions
seem to be significant due to their potential to minimize
PPP barriers.

The obligation of the public entities designing PPP un-
dertakings is the VEM analysis. It is essential the verify the
project cost-effectiveness. Such analysis is to firstly verify
whether a given type of investment should be conducted
as PPP and then to design the undertaking in such a way
as to ensure the biggest general cost-effectiveness with
regard to particular conditioning of a given project (what
should result in, e.g. conclusion how optimal risk-share
should look).

The success of PPP implementation in the UK was influ-
enced by establishing a national unit coordinating PPP
development on political and strategic level, preparing
guidelines for project implementation, offering con-
tent-related support for entities conducting PPP.

An element characteristic to PPP solutions is the con-
struction of the private partner’s remuneration as a peri-
od remuneration of one type, payable from the moment
the service is provided. It depends on meeting the stan-
dard of services determined in the contract in such a way
that in the case of not complying with it, remuneration
for a given period is reduced.
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The success of PPP is also influenced by a proper divi-
sion of risk between the private and public partners. In
connection with the above-mentioned element of remu-
neration, the risk connected with demand on the services
in borne by the public partner. It is also necessary to
transfer particular risks to the private partner so that the
risk-share is more balanced.

Standardisation of PPP contracts, prepared by a nation-
al unit responsible for PPP, is of key importance in the
British systems. It should be emphasised that it does not
have the form of a ready-to-use and universal contract
but it contains a description of the clauses which must
be included in the PPP contract and which are essential
to the relations between partners, financing, duration
time, risk-share, etc. Standardisation indicates in what
way particular contract provisions should be formulated
depending on the circumstances.

When analysing PPP investments in the British model,
also SPV seems to be an important element, since the
project and the capital contribution of the shareholders
are its assets. The credit granted by institutions financing
the project is secured on these elements.
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IT'PAHT - IIYB/IMYHBIN MHTEPEC, PEAJIM3YEMBIN

B YACTHOI MHBECTUIINU

GRANT - PUBLIC INTEREST REALIZED IN PRIVATE
INVESTMENT

Abstract

Based on the results of the analysis of the legal nature
of the grant as a financial instrument providing support
for scientific research in the Russian Federation, some
practical problems arising in the process of issuing and
using grants, as well as the fulfillment of obligations by
the beneficiaries, are identified. One of the reasons is the
apparent contradiction of public and private interests of
participants of public relations arising in the process of
implementation of grant activities at all stages, including
relations of grantees with their organizations - employers,
as well as with the organization providing the conditions
for the implementation of a research project. It was con-
cluded that it is necessary to form a separate independent
legal institution of the grant as an integrated legal educa-
tion, as well as conceptual improvement of the legal regu-
lation of grant activities, through the adoption of a special
federal law “On Grants and Grant Activities”.

Keywords: grant, grantor, grantee, competition, funding,
commitments, research

KnroueBble c1oBa: rpaHT, [PaHTO/ATE/Ib, IPAHTOIIOTYYa-
TeJlb, KOHKYPC, (pMHAHCUpOBaHMe, 00513aTe/IbCTBA, HaY4-
HbI€ VICCTIeJOBAHNA

BBenenue

BMecTe ¢ Hay4HO-TEXHMYECKVM IIPOTPECCOM U KpaliHe
AVMHAMUYHBIM PasBUTHEM OOIIeCTBEHHBIX OTHOIIECHNIT BO
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BCex cdepax B HaIly )KM3Hb IIPOYHO BOIIA Takas popma
6e3B03Me3THOTO PUHAHCHPOBAHNA OCYIL[ECTB/ICHN A Hay4-
HO-JCCIEIOBATENIbCKOM [eATENbHOCTY KaK IPaHT. [paHThI
Ha OCYIIeCTB/IEHNEe KOHKPETHDbIX HAay4YHbIX, Hay4HO-TeX-
HIYECKNX IIPOrPaMM U IPOEKTOB, MHHOBALMOHHDIX IIPO-
€KTOB, IIPOBeJieHNe KOHKPeTHDIX HayYHbIX YICC/IEOBAHMIL
He TOJIbKO IIOJTY4//IM IIMPOKOE IIPMMEHEeH)e B IIPaKTHUKe
OpraHM3aLV OTeYECTBEHHOI HayKM, HO IPAHThI KaK (u-
HaHCOBO-XO3AMCTBEHHBINI MHCTPYMEHT CTa/Ml MCIIONb30-
BaTbCsA BO MHOTUX JPYTUX OO/IACTAX XKM3HENEATETbHOCTI.

Bmecre ¢ TaM 3aKoHOfaTeNbHAA perylaMeHTalysA, paBHO
KaK M IIpaBOBas JIOKTPMHA PErylMpOBaHMUA B3aMMOOT-
HOIIEHNJ CTOPOH I'PAHTOBOI [EATEbHOCTH II0 Ha3Ha-
YEHUIO, BbIJjaye, IOMYYEHMIO U VCIIO/Ib30BAHNIO TPAaHTOB
IIPAaKTUYECKM OTCYTCTBYET, a CIIOPHbBIE BOIIPOCHI pellla-
I0TCSL HA OCHOBAHMM JIOKaJIbHBIX IIPAaBOBBIX aKTOB MO0
II0 aHAJIOTMM 3aKOHA MM Ja)ke IpaBa. JTO CHIDKAET
3P dEeKTUBHOCTD PACCMATPUBAEMOTO CPEfICTBA IHTEHCH-
(dbuKanMy HayYHO-TEXHNYECKOTO Pa3BUTHUA ¥ MHCTUTYTA
peaIbHON S9KOHOMUKIL.

Ina popMypoBaHMsA TO/DKHON IPABOBOI OCHOBBI OCY-
L1eCTB/IEHNA TPAaHTOBON IOAJEPKKM Hay4YHBIX MCCTIENO-
BaHMit B Poccuiickoit Pepfepannn Hy>XHO, IIpeXJie BCETO,
BBISIBUTD HEOOXO[MIMbIE 11 JOCTATOYHBIE IIPeJie/bl IIPaBO-
BOI'O BO3JIEICTBUA Ha OOIIeCTBEHHbIE OTHOIIEHNS, BO3-
HUKAalolye npy GUHAHCUPOBAHNU HAYKU IIOCPECTBOM
NIpefOCTaB/IeHNsI I'PAaHTOB KaK Ha HAIMOHA/JIbHOM, TaK
U MEXIYHapOJHOM YPOBHAX. A OHM OOYC/IOBJIEHBI pe-
aIbHON KOH(IMKTHOCTBIO ¥ MPOOIeMaMul peann3arnn
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TPaHTOB, O 4YeM CBUJETENIbCTBYeT TAKXe [OCTaTOYHO
60IbIII0e KOIMYEeCTBO HAyYHBIX ITyOMKanuii [ApreMoBa
2016, c. 55-60; babuna 2014, c. 170-173; [TpoBanmmHCcKmi
2017, c. 139-145]. Llenp HacToALIEN CTaThy — PACKPHITH
HEKOTOpBbIE U3 TAKMX IIPOO/IeM U IPeJIOKUTD UX PeryIii-
TUBHOE pelIeHNe.

IIpaBoBasa npupopa rpanTa

CoBeTcKasi cucTeMa CMETHO-OIO[KeTHOTO (DMHAHCHU-
pOBaHMA HAayKM He HYXXJajach B [OIOJHUTEIbHBIX
MICTOYHMKAX, HayKa B TOT Iepyoji OblIa IIOCTaB/IeHa Ha
NOCTAaTOYHO BBICOKMII YPOBEHb, HayYHO-TEXHUYECKUI
IIOTEHLIMA/T NIPU3HABA/ICA ONHMUM U3 CaMbIX 3HAYUTE/b-
HBIX B Mupe. B mepecTpoeunble BpeMeHa B yCIOBUAX
KPUTMYECKOTO HefoQMHAHCMPOBAHUA ¥ HApYIICHNA
YCTOMYMBBIX CBA3€N Hay4Had cucTema B Poccum mpe-
TepIiesa ONPeNe/IeHHYI0 Ne30PpTaHu3alIo, PaspyIlleHue
HayYHO-9KCIEPTHOTO COOOILIeCTBA — CPefbl HAyYHOTO
OOIIeHNA, CAMOM3O0/IALVII0 HAYYHbIX YIpeX/eHni1, dak-
TUYECKYI0 YTPAaTy MHOTME TObI BHICTPAMBAEMbIX Hayd-
HO-TIPOMU3BOJCTBEHHBIX KOOIIE€PALINIA

[lepBple TpaHTHI Ha IPOBefeHNME WM IPOJO/DKEHNe
paHee HAYaTBIX HAYYHBIX MCCIENOBAHWII CTAIM IIPEf-
JIaraThCs POCCUIICKMM Y4eHbIM 13-3a pybexka. ITosxe
B Poccuym TakKe Havaj BOIUIOMIATHCS 3aMMCTBOBAH-
HBIIl 3apyOeXXHBIN OIBIT (PMHAHCOBON MOAJEPXKKM Ha-
yki B (opMe TPAHTOB U MHBIX BUIOB 0€3BO3ME3JHOTO
¢dunaHCHMpoBaHUsA OT (GOHJOB ¥ APYIMX OpraHM3aL{uil
06111eCTBEHHOTO O/1ara.

[paHT, OyAy4n C/I0BOM, aHIJIMIICKOTO IIPOUCXOXKACHNA,
OyKBaJIbHO O3HAa4YaeT He IPOCTO fap, a JeHbIW, JaH-
Hble KOMY-T00 ¢ KOHKPeTHBIM Ha3HaueHMeM. 1o ecTb,
C OIHOJ CTOPOHBI, 3TO JieHEe)KHbIE CPEJICTBA, BbIJaBaeMble
0e3B03Me3[JHO 11 6e3BO3BPATHO, C APYTOJl CTOPOHBI, 3TO
BCerZia lie/IeBble IeHe)XXHbIe CPefiCTBA, OCBalBaHe KOTO-
PBIX [TOfIpasyMeBaeT MoIydeHue 001eCTBEHHO-TI0Ie3HO-
T'O pe3y/nbTaTa.

[ToHsATVe TPaHTa He CBA3aHO C OCYIeCTBIeHneM (QUHAH-
CHPOBAHVsI TONBKO B Chepe HayIHO-MCCIETOBATENIBCKOI
JIesITeNIbHOCTH, ONBITHO-KOHCTPYKTOPCKMX ¥ TEXHOJIOTH-
yecKux paboT. OTeuecTBEHHOI IPAKTUKE N3BECTHBI NHbIE
BUJIBI TPAHTOB, B TOM YJNC/le HAIIpaB/ieHHbIe HA pean3a-
LIMI0 IIPOTPAaMM B 06/1aCTH KY/IbTYpbI, UICKYCCTBA, 06paso-
BaHs1, PU3MIECKOIT KY/IBTYPbI, OXPAHBI 3[0OPOBbSL, APYTIE
COLMA/IBHO 3HAYMMBbIE IIE/IM, TPAHTHI IS HOJEPXKKI
VHHOBAIIMOHHBIX IPOEKTOB, MOJIOMBIX YYEHBIX, Majloro
6usHeca u T.11. [[IpoBammuckmit 2016, c. 11-12].

Boree Toro, cama upaes OCYIIeCTB/IEHNUS CIIOHCOPCKOIA
IesITeIbHOCTY 10 GMHAHCHPOBAHNIO HAyYHBIX IIPOEKTOB
Obl/Ta TOMy/IIpHA U MIMPOKO MPAKTUKOBAIACh B TOPEBO-
mononHoi Poccnu [Mensenes 2016, c. 186].

Cpeny M3BeCTHBIX POCCUIICKOMY (MHAHCOBOMY IpaBy
MHCTUTYTOB I'PAHT Hanboee CXOXK ¢ CyOcupeit, Takxke
XapakTepusyercs 06e3BO3Me3[[HON Iepefadeil CpeficTB
U LeneBbIM XapakTepoM. Ero ¢unaHcOBO-mpaBoBas
IpUpofia ¥ OIpefeNnia HayaJlbHOE IPAaBOBOE PeETy/N-
pOBaHNE B POCCUIICKOM IIpaBe B COBMECTHOM IMCbMe
TocHanorcmyx6n1 Poccum Ne H0Y-4-06/88H, MuHdpnna
Poccum Ne 04-06-01 ot 11 mnrons 1993 . «O nopsike Ha-
JIOT006TIOKEHNA TPAHTOB, TIOTyYaeMbIX OT MHOCTPAHHBIX
6/1aTOTBOPUTENbHBIX OPTaHU3ALVIT».

[paHT Kak JsierajbHOe OOIIeCTBEHHOE OTHOIIeHUe ObIT
npusHaH B QeflepanbHbIX 3aKOHAX OT 19 Mast 1995 . Ne 82-
D3 «O6 oburecTBEeHHBIX 00'befHEHNAX» U OT 11 aBrycra
1995 1. Ne 135-®3 «O 671aroTBOPUTENIBHON JIEeSITeTbHOCTI
u foOpoBobYecTBe (BOMOHTEPCTBE)». A B DeiepaIbHOM
3aKoHe OT 23 aBrycra 1996 r. Ne 127-®3 «O Hayke u ro-
CYJApCTBEHHOJ HAy4YHO-TeXHMYECKOI HOMUTHUKE» OBbIIO
JNAHO €ro OIpefie/ieHNe, B COOTBETCTBMM C KOTOPBIM
IPYMEHNTENbHO K (MHAHCYPOBAHNIO HAYYHO-VICCTIEH0-
BaTe/IbCKMX pabOT IOJ, TPAaHTaMM MOHMMAIOTCA HEHEeX-
Hble ¥ UHbIe CPefCTBA, IepefjaBaeMble 0e3BO3ME3THO
¥y 0e3BO3BPAaTHO Ha OCYIIECTB/IEHME KOHKPETHBIX Ha-
YYHBIX, HAayYHO-TE€XHMYECKMX IIPOTPaMM I IIPOEKTOB,
MHHOBALIVOHHBIX IIPOEKTOB, NPOBENEeHNEe KOHKPETHbIX
HayYHBIX MCC/IENOBAaHUII Ha YC/IOBMAX, HPELYCMOTPEH-
HBIX TPAHTOJATE/IAMU.

OCHOBBI IIPaBOBOTO PeXJMa TPAHTOB KaK (PMHAHCOBOTO
MHCTPYMeHTa B popMe cybcuanit 6blmm 3amoxkeHsl B De-
IepanbHOM 3aKoHe oT 2 ot 2013 1. Ne 181-P3 «O BHece-
HUM MU3MeHeHnit B cTaTtby 78 1 78.1 BromkeTHOro Kojlekca
Poccuiickoit @epeparuy B 4acTy IpefOCTaB/IeHNs IpaH-
TOB». BOIpOCHI HAZTOrO06/10KeHNA TPAHTOB B 1IEJIOM Pas-
petrennsl B Hatorosom kopiekce Poccuiickoit @enepanyn.

OTpenbHble CIOPHbIE BOIIPOCHI, Kacaroliyecs opsAjKa Ha-
3HAYeHNA IPAHTOB Ha HAyYHO-JICC/IEIOBATENbCKUE pabo-
TbI, ObUIM yperympoBaHbl B [IpaBuiax IpemnocTaBieHNA
rpaHToOB B (hopMe cyOcuanmii u3 ¢emepanpbHOro OmKeTa,
BbIJIe/IAE€MBbIX /I TOCYAAPCTBEHHOI IOJ/IeP>KKY HayYHbIX
UCCIeloBaHMii, IIPOBOAVMBIX IIOJ PYKOBOICTBOM Befly-
VX YYEeHBIX B POCCUIICKMX OOpa3OBaTe/lIbHbIX OpTaHMU-
3aIMAX BBICHIETO 00pa3oBaHMsA, HAYYHBIX YUIPEKIEHMAX
/I TOCYJAPCTBEHHBIX Hay4HbIX LeHTpax Poccuiickoit Pe-
fepanuy, yTBep>KIeHHbIX IocTaHoB/leHneM IIpaBuTesn-
ctBa Poccniickoit @epepanym ot 8 mas 2019 r. Ne 576.
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VI3BecTHBI IIpyMepbl IIPAaBOBOTO PEryIMpPOBaHNSA BOIIPO-
COB TPAHTOBOJ HOJIEP>KKM HayK) HA YPOBHE CYOBEKTOB
Poccuiickoit ®epepanum, HanpuMep: 3akoH Bomrorpap-
ckoit obmactu ot 4 mapra 2005 . Ne 1020-OJ1 «O rocygmap-
CTBEHHBIX HAyYHBIX I'paHTax Bosrorpasckoit obmactu».
U paxxe B orhenbHO B3sto Koprnopauuu (Ilomosxennme
0 HayyHbIX rpanTax npesugenra OAO «PXK]» pna nop-
[Iep>KKM MOJIOBIX y4eHbIX). OfHAKO B IelIoM Ha oOiie-
(denepasbHOM YpOBHE HET HOPMATMBHOTO IIPABOBOTO
aKTa, CKOJIBKO-TNO0 YHMBEPCATbHO PerlaMeHTUPYIOLIEro
BeChb CIIEKTP OOIeCTBEHHBIX OTHOIIEHNMI, BO3HUKAIOUINX
B IIpoljecce Ha3HaueHMs], BbIA4M U MCIIONIb30BAaHMA IPaH-
TOB B LIe/IIX GMHAHCUPOBAHNS HAYYHBIX MICCIETOBAHMIL.

B To e BpeMs I'paHT IpeAcTaBIAeT co0O0il He TONb-
KO 6e3BO3Me3[HYI0 1 0e3BO3BpAaTHYI CYyOCHAMIO, HO
U OCHOBaHMe [JI1 BO3HMKHOBEHUs MHOTOCTOPOHHEro
IIPaBOOTHOLIEHN:, I7le Ha CTOPOHE I'PAHTOIONYYaTesIs
JIEKUT 0053aTe/IbCTBO BBIIIOIHEHVS HAYYHOTO VICCTIENO-
BaHMA, HA KOTOPOE IPaHT ObII IIPefjOCTaB/IeH, C MOCIe-
AYIOIMM OTYeTOM KaK O pe3y/IbTaTaX MCCIeSOBaHNUSA,
TaK ¥ 0 00 VICIO/Ib30BAaHNM IIPENOCTABIEHHBIX HA HETO
IEeHEeXKHDIX CPEJICTB.

B Ipaxpmanckom kopekce Poccuiickoit ®epepanumu Hau-
6omee 6MUM3KMMU TI0 0053aTeNTbCTBEHHO-TIPABOBOI MPH-
pojie ABIAITCA MHCTUTYT IyOIMYHOTO KOHKypca (cTa-
the 1057-1061 I'K P®) u MHCTUTYT flapeHns, a UMEHHO
- noxxeprBoBaHue (cratbs 582 'K P®). Ho um Tort, HI
APYToy IO CBOEil CYLUIHOCTM He OTPa’kalT IIPaBOBYIO

IIPUPOAY IPAHTA.

VIHTepechl y4acTHMKOB I'PAaHTOBOTO
NPAaBOOTHOLIECHNA

ITockonbKy TpaHT Ha IIpOBefieHME HaydHO-MCCTIefi0Ba-
TE/IbCKUX PabOT — 3TO JIeHe)KHble CPEfiCTBA, KOTOpbIE
nepeaaTcsa 6e3B03Me3IHO 11 6€3BO3BPATHO IPaXK/jaHaAMMI
U IOpUANYIECKUMM JINIAMY, B TOM 4MC/Ie MIHOCTPAHHBIMU
TpaKIAHAMM U MTHOCTPAHHBIMY I0PUANYIECKIUMM JTULIAMI,
a TaKkKe MEXJYHapONHbIMM OpraHM3aLMAMMU, MOTY4UB-
LMY IIPABO Ha IIPeJJOCTaB/IeHe TPAaHTOB Ha TEPPUTOPUN
Poccuiickort Pepepaiui, To yKa3zaHHbIE CyOBEKTHI — IPaH-
TOJJATe/N — HOJDKHBI OBITh 3aMIHTEPECOBAHBI B ITOTyYeHNN
HAyYHOT'O VIV HAyYHO-TeXHIYECKOTO pe3y/IbTaTa.

Kak npaBuso, rpaHTOBYIO NOAJEPIKKY HaXOIAT HayIHbIe
IPOEKThI, HAIIPABJIEHHbIE Ha IOTy4Y€HMe HOBbIX 3HAHMIA
0 Ipupofie, YenoBeke u obmecTse. Takue HayyHbIE TPO-
eKTbI CIIOCOOCTBYIOT HayYHO-TE€XHUYECKOMY IIpOrpeccy
U IIPUHOCAT TOb3y 0b1iecTBy. KOHKYpC Ha momydeHme
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TpaHTa ABJAETCA NMYOMMYHBIM, YTO IIpeAIloiaraeT He-
IJIACHBIIT OOIIeCTBEHHBIVI KOHTPO/Ib HaJi TeMaTUKON Ha-
Y4YHBIX MccnefoBaHuil. Takum o6pasoM, IpaHTOHATENb,
buHAHCHPYS — HAyYHO-VICCIIEOBATEIbCKYI0  esTeNb-
HOCTD, Y[ OBJIETBOPSAET HE TONbKO YACTHBIN, HO, IIpEX/ie
BCETO, ITyOINYHBIII MHTEpeC.

[panTOmONMyYaTeNIAMM B 3aBUCUMOCTY OT YC/IOBUII KOH-
Kypca MOTYT SIB/IATHCSA PU3MIeCKIe TNIA — KaK IPaXK/jaHe
Poccuiickoit @efepannm, Tak M MHOCTPAHIIBL, 11 /TuIia 6e3
TPAXKIAHCTBA, a TAK)Ke KOIEKTUBBI, COCTOSIIIVE U3 PU3I-
YeCKMX /UL, MO0 Iopuandeckue auna. 4Yacto B cOOTBeT-
CTBUM C OOBSBIEHHBIMM TPEOOBAHVAMMU K y4aCTHMKAM
KOHKYpPCa B HeM MOTYT IPMHMMATD y4acTye MIMEHHO KOJI-
JIEKTUBBI C OTOBOPEHHOI TPaHTOaTeNleM PAaMOYHOI 4C-
neHHOCTbI0. C 3TOM TOYKM 3peHMUsI TPAHTBhI — OTAMYHAS
BO3MO>KHOCTb i1 GOPMMPOBAHNS BPeMEHHBIX HAYYHBIX
KOJI/IEKTVIBOB, He CBA3aHHBIX OHUM paboTomareneM, HO
00beIMHEHHBIX OOIVIM HayYHBIM MHTEPECOM.

Ecnyt B COOTBETCTBUM C YC/IOBYUSIMU IPAHTA HAYYHO-MCCIIe-
[OBaTebCKast paboTa paccYMTaHa Ha MPOZO/KUTEIbHBIN
[ePUOJ, HATIPUMED, Ha HECKONIBKO JIET C 00513aTeIbHBIMU
€KETO[HBIMI MTPOMEXYTOUYHBIMI OTYETAMU U BO3MOXK-
HOCTBIO ITIPOJIOHTALMY CPOKA, TaKye HaydHble PYIIIbI
MOTYT 00JIafiaTh TakXKe MOOWIBHOCTBIO, YTO MO3BOJISAET
B OIpEJETIeHHOI CTeleHN JUHAMUYHO pearrpoBaTh Ha
COCTAB y4eHbIX B PAHTOBOJ IPYIIIIe B MHTEPecaxX IOTyde-
HIISI HAVJTYYIIero KOHEYHOTO pe3y/IbTaTa MCCIeOBAHIL.

BriurpaTb KOHKYPC Ha [TO/TydeHe IPaHTa Ha IIPOBefieHIe
Hay4HO-MCCIIef{OBATENbCKOI paboThl abCOMIOTHO M060e
dusnyeckoe MUII0, OYEBUIHO, He MOXKET — KaK IIPaBUJIO,
3TO YHAeTCA y)Ke CIOKMBIIMMCA CIeLMamicTaM B cdepe
HAy4HOTO NIPOEKTA, AB/IAIOMIMMCS HayYHBIMU PabOTHU-
KaMy, paboTaOUIMMM B HAyYHBIX, HAy4YHO-MCCIIENOBA-
TE/IbCKUX YUPeXK/ICHNAX, 00pa3soBaTe/IbHbIX OpraHu3a-
IVAX M TpodecCUOHAaTbHO 3aHNMMAIOMINMCA HayYHBIMU
VICCTIelOBaHMAMU B JaHHOI obnmactu. [IpaBo Ha y4yacTue
B KOHKYpCaX Ha IIOJIyYeHNUe T'PAaHTOB Ha IIPOBeeHIE
HAy4HBIX JICCIEOBAaHMII — He TOJNBKO HeoThbeMIeMast
COCTaBJIAIOIIAsA IPAaBOBOTO CTAaTyca HAy4HOro paborT-
HMKa, HO ¥ X IPAMON YaCTHBIN MHTEpeC Ha IO/TyYyeHne
JIOTIOTHUTE/IBHOTO (MHAHCUPOBAHNUSA CBOeIl Ipodecc-
OHA/ILHOJ JIeATEIbHOCTM, a TAKXKe BO3MOXXHOCTb BECTH
a/IbTepPHATVBHbBIC HAyYHBIE NCCTIeJOBAHNA.

3a4acTyl0 YYaCTHUKAMM T'PAHTOBBIX KOJUIEKTUMBOB IIO
Hay4YHBIM IIPOEKTAM CTAHOBATCS TAK)Ke MefarormdecKe
PabOTHMKM, COCTaB/IAONIE TPOdecCOpPCKO-IIpenoyaBa-
TE/IbCKUI COCTaB 00pa3oBaTe/IbHBIX OPraHU3AINIT U 3a-
HUMAIOIIMeCs. HayKoll Iapa/jIeIbHO C OCYIeCTBIeHUEM

Annual Center Review 2018 no. 11



00pa3oBaTeIbHOI AeSATeIbHOCTH. [I/Is1 HUX Hay4Has jes-
TENbHOCTb — 3TO BTOPMYHAA 3aHATOCTb, OJJHAKO IpPOBe-
JleHVie Hay4YHbIX MICC/IEOBAHNII C ITOC/IEYIOLIEil 3aIUTON
AVICCepTalNil ABIACTCA HeM30eXHBIM COIPOBOXKIECHUEM
YCIIEIIHON Kapbephbl TH0OOT0 IperofaBaTess, M03TOMY
OHU COCTABJIAIOT IOCTOMHYI0 KOHKYPEHIMIO HayYHBIM Pa-
0OTHMKaM B KOHKYPCaxX Ha IIOJTyYeHVe HayYHBIX IPAaHTOB.

IIpu satom B Poccum Bcerga Ha JOCTaTOYHO BBICOKOM
ypOBHe OblTa pa3BuTa JOOpOBOIbYECKasa U HehOopMailb-
Hasd HayKa. Tormpko kaxppiil mu «Kynmmbuu» MoxeT He
TOJIbKO NPYHATD y4acTHe B KOHKYpCe Ha MOolTy4YeHue Ha-
YYHOTO TPAHTa, HO ¥ BHIUTPATh €ro?

B HacTos1Iee BpeMs B Hallleil CTpaHe /jBa HaYYHBIX GOHTA
HOMTy4aoT U3 QemepaqbHOro OIOKeTa JeHeXXHbIe Cpel-
CTBa I OpraHM3alMM OCYIIeCTBIeHNA PyHJaMeHTaIb-
HBIX Hay4YHBIX MccefoBanuil. Bo-nepsbix, 310 Poccmii-
ckuit Hay4yHbIl ponp (nanee - PH®). B xavecTBe menn
meatenbHoct PHO B mynkre 1 cratbu 2 OefepanbHOro
3akoHa OoT 2 Hos6ps 2013 . Ne 291-P3 «O Poccuiickom
Hay4yHOM (OHJIe U BHECEHUM M3MEHEHUII B OTHe/IbHbIe
3aKOHOflaTeNIbHble akThl Poccuiickoit Penepanum» yKa-
3bIBaeTCs GMHAHCOBAs M OpraHM3AIVIOHHAS MOJepP>KKa
(dyHIaMeHTa/IbHBIX HAYYHBIX MCCIETOBAHMII ¥ IIOVUC-
KOBBIX HAy4HbIX MCC/I€OBAHMII, TIOAAITOTOBKY HAay4YHBIX
KaJIpOB, PasBUTH: HAYYHBIX KOJIEKTMBOB, 3aHMMAIOIMX
JIMAVPYIOLIVE TIO3ULIMY B OTIPefieJIeHHOI 00/1aCcTI HAayK.
Takum o6pazom, PHO® ocymjecTisfer He TOMBKO IIPO-
eKTHOe (UHAHCHMPOBaHMe, MOIJEPXKMBas KOHKPETHBIE
Hay4YHbIe MCCIeflOBaHM, HO ¥ MHCTUTYLIMOHA/IbHOE, Ha-
IIpaB/IeHHOE Ha Pa3BUTNE HAYYHBIX KO/JIEKTUBOB U TIOf-
TOTOBKY Hay4YHBIX KaJpOB B IJ€JIOM.

B wactHoctu, PH® paspaborana IIpesujeHTckas mpo-
rpaMMa JMCCNIEJOBATEeNbCKUX IPOEKTOB, PEaNN3yeMbIX
BEAYILIMMY YYEHBIMY, B TOM YMC/I€ MOTIOABIMYU YIEHBIMU
B COOTBETCTBMM C IyHKTOM 11 Ilepednsa mopydenmit
[Tpesupenta Poccuiickoit @epeparyun ot 5 fexabpst 2016
I. Ne [Ip-2346 mo peamusanuu Ilocmanma Ilpesupenta
Poccuiickoit ®epepaunn  PenepansHomy CobpaHnio
Poccuiickoit @epepanuu. Lenp Ilporpammel — copeii-
crBre ¢opmmpoBanuio B Poccuiickort Qepepanym me-
pemoBoro cekropa (yHZAMEHTA/JIbHBIX U IIOMCKOBBIX
MCCIEf0BaHNI, IOIb3YIOLIET0CA MUPOBBIM IPM3HAHNEM;
pasBUTHE KaJpOBOTO IOTEHIMA/Ia POCCUICKON HAyKM;
y4acTye B co3fiaHuy 9P PeKTMBHOI CUCTeMbI Hapall[iBa-
HUA ¥ Hanboslee ITOJTHOTO VICIIONb30BAHNA MHTEIEKTY-
a/IbHOTO NOTEeHIMa/Ia HalluL.

Il Toro, 4TOOBI HMPUHATH yYacTHe B KaKOM-TNO0 U3
HAyYHBIX KOHKYpCOB, mpoBopguMbix PH®, Heobxopmumo

3aperucTpUPOBATLCA B €r0 MHPOPMAIVOHHO-aHATUTH-
qeckoii cucteMe (manee — VIAC PH®), ognako yxe npu
peructpaiyuu B VIAC PH® B kadecTBe 00s3aTebHOIN
onuyu TpedyeTcs ykasaTh 3aperCTPUPOBAHHYIO B CU-
CTeMe OpTraHM3aLNI0, C KOTOPOI Pu3NIecKoe U0 CBS-
3aHO TPYJOBbIMM OTHOLIEHUSAMH, ¥ OT TaKOJl OpraHu3a-
LM JO/DKEH OBITh Ha3HaYeH KOOPAMHATOP II0 YYacTUIO
B KOHKypcax PHO.

Opyrum takum ¢oupoM ssinsaercs PemepanbHoe rocy-
JapCcTBeHHOe OIOfKeTHOe yupexxpeHme «Poccuiicknmit
¢doHp QyHEAMeHTa/NbHBIX WUCCIENOBaHWUID» (mamee -
POON). PODY npusBaH GuHAHCHPOBATH KOHKPETHbIE
Hay4Hble IIPOEKTbl B HEIOCPEeCTBEHHOM B3aMMOJeil-
CTBUM C yueHbIMU-MccegoBaTensamy. OCHOBHas 3afiaua
POODI - mpoBefeHNe KOHKYPCHOTO OTOOpa JIyYIINX
HAyYHBIX IIPOEKTOB M3 4YMC/IA TeX, 4TO IIPefCTaB/IeHbI
®onpy y4eHbIMM B MHULUMATUBHOM IOpsAKe, U IIOCTIe-
Ayolllee OpraHM3ALMNOHHO-(UHAHCOBOE obecHedyeHne
HOAIIep)KaHHBIX IIPOEKTOB IIOCPEACTBOM TI'PaHTOB [Be-
nasckuit 2018, ¢. 175-176].

[Ipu pernctpanuu B KoprnoparnsHoit nHMOpMAIMOH-
HO-aHanuTndeckon cucreme POOU (KMAC PODNU)
rpaXk/jaHMH 0053aH IPeJOCTaBUTh MH(OPMALIO O cebe
u 0 cBoeit pabore. ECTp BapMaHT 3alONHEHNA TUYHBIX
JAaHHBIX 00 OCHOBHOM MecCTe paboOThL: «B HACTOsIee
BpeMmst He paboraio B Poccuitckoit Qemeparum». OgHako
OONIBIINHCTBO KOHKYPCOB, o6basngeMbix PODON, nmox-
pasyMeBaeT ydacTue B TI'PAaHTOBOM IIPAaBOOTHOLIEHUN
ellle OHOTO CyO'beKTa — OpPTaHM3aLMNIO, IIPeJOCTABIAI0-
LIYIO YCTIOBUA IS peanusannn mpoekra. Kax mpasuo,
3TO MO/DKHO OBITh yKa3aHHOE YYacCTHMKOM KOHKypca
B 3asABKE POCCUIICKOe IOpUAMYECKOe JIMII0 — ToCymap-
CTBEHHAas OPraHM3aLMs, OCYLIECTB/AIASA HAayYHYIO
u (MIM) HayYHO-TEXHMYECKYHO JeATeNbHOCTb, KOTOpOe
IIpeOCTaBUT HAYYHOMY KOJUIEKTUBY YC/IOBMS JUISL pea-
NM3anyy IPOEKTa B C/Iydyae IpefloCTaBIeH)sI TPaHTa.

Takum 06pasom, ¢ OJHOI CTOPOHBI, IIPABO HA IIOTyYe-
HI€ HAay4YHOTO I'PaHTa MMeEeT KaXJoe JIMIO, MMellee
MHTEpPeC B OCYIIECTBJIEHN) HAYIHO-UCC/IEOBATENbCKO-
ro npoekra. C Ipyroil CTOPOHBI, peaNbHO Y4aCTBOBATh
B KOHKYypcax, npoBoguMbix PH® 1 PO, a Tem 6onee
BBIUTPBIBATb UX MOTYT TO/IbKO COTPYAHUKM HAy4HbIX,
HAy4HO-VICCTIEJOBATeIbCKMX U 00pa3oBaTeNbHBIX Op-
raHV3alNii, PeNyTaIlVIOHHO 3apeKOMEH/JOBaBUIMX cebs
B cepe IpeAIonaraeMoro HaygHoro IIPOeKTa.

Opranusanus, DpefoCTaB/AILIasa YCIOBUA I peanu-
3alMM IPOEKTA, ABJISIETCS OHOM 13 CTOPOH TPEXCTOPOH-
Hero 7oroBopa, 3akaoyaemoro PODN ¢ mobegurensimu
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KOHKYpca. Haie Bcero ata opranmsaius spiseTcs pabo-
TOJlaTe/IEM €C/IM He BCEX WIEHOB HayYHOrO KOJUIEKTUBA,
TO II0 KpaliHeil Mepe ero PyKOBOAUTEIS 1 OOJIbIIMHCTBA
13 Hux. OJHaKO HECMOTPA Ha TO, UTO OT TaKOJ OpraHu3a-
1y 6BUIO HOTY4YeHO COIVIacye IPefoCTaB/IATh YCIOBUS
I peanusauyy MPOoeKTa elle N0 IOJaYM 3aABKU I
y4acTuA B KOHKYpPCe, BIIOCHENCTBUM €€ MHTEPEeCchl Kak
paboTrozaTens 3a4acTy0 He COBIQJIAIOT C MHTEpecaMm
IPaHTOIIONTyYaTe/eln.

[TockonpKy OTHONIEHUSA TPAHTONONYYaTeNsd CO CBOUM
paboToziaTenieM YyperynMpoBaHBI HOPMaMM TPYHOBOTO
IIpaBa, BK/IIOYasd yCTAaHOBJIEHHBINI 3aKOHOM JMMUT Bpe-
MEHM Ha TPYJ U Ha OT[bIX, [PAHTOIONYYaTEeNb NO/DKEH
BBITIO/THATD PAbOTHI 110 HAYYHOMY IIPOEKTY B Hepabouee
BpeMA, HalpPUMeED, B BBIXOJHBIE [HU, B3AB O4YepPeTHON
OITAYVBAeMBbINl OTITYCK MJIV OTIIYCK 3a CBOM c4eT. B Tom
9ICIIE, €CTIV JIS TIONTyYEeHUsI Pe3yIbTaTOB UCCIENOBAHNUA
Heo6XO0/IMMO BBITIONTHATD pabOThI 3a IPefie/laMy Hace/leH-
HOTO IYHKTA, B KOTOPOM TPYHAUTCA I'PAaHTOIONyYaTeNb,
VM IPYHMMATD YYacTye B MHOTOPOJHNUX KOH(epeHIm-
AX 1A aIpo6aIyy TaKUX pe3ynbTaToB.

[IpoBeneHye HAYYHO-VICCTIEOBATEIbCKON PabOTHI B paM-
KaX (MHAHCUPYEMOTO 3a CYeT IPaHTa NPOeKTa — (QyH-
JlaMeHTa/bHasl [eATeNbHOCTb, TpeOylolias Cepbe3HBIX
BPEMEHHBIX U TPYAOBBIX 3aTpar B yiepb APyruM BujaM
IpoQeCcCUOHATIBHOI JIeATEIbBHOCTY YYEHbIX U IMYHOMY
BpeMEHM, YTO CTAHOBUTCA SICHBIM Ja)ke Ha 9Talle IOJ-
TOTOBKM Ha IIOfITOTOBKM TpaHTOBON 3aABKU [Crpenb-
nosa 2014, c. 169-170]. B To >xe BpeMsl, pyKOBOAUTENN
OpTaHM3alVil U IIOfIpa3fie/ieHNnli, B KOTOPBIX TPYHAATCA
Hay4yHble paOOTHUKM, CTaBIINe TI'PaHTOIOYYaTe/lAMIU,
3a4acTyI0 He CBA3aHbI OOLIMMU Ie/IbI0 ¥ MCTOYHUKOM
¢uHaHCHMpOBaHUA. DTO, C OFHOIN CTOPOHBI, MOXET IIO-
PpOXX[aTh pa3INYHOTO POAA KOIM3UM B TPY/IOBBIX OTHO-
IIEHMSX, a C IPYTOil — He CIIOCOOCTBYeT KaueCTBEHHOMY
HPOBEIEeHNI0 HAyIHO-MCCIIeOBATENbCKON paboThl, (-
HaHCHPYEMOII 3a CUET TPaHTa, U, KaK CIIe[iCTBIE, HUBEN-
pyeT IyOIYHBI MHTEepeC IPaHTOATe.

ITopsaok B3auMopecTBIUA TPAHTOINONYYaTeNeil ¥ opra-
HI3ALMI, IPEeSOCTaB/IAIIINX YCIOBUA I peanusalun
HAy4YHOTO IIPOEKTa, MOXKET ObITb 3aKpeIIeH Ha YpOBHe
JIOKQJIbHOTO IIPAaBOBOTO aKTa WMJIM COIVIAIIEHUS MEXIY
OpraHM3anyel, IpeJoCTaB/ AN YCIOBUA IS pean-
3aLMM IPOEKTA, ¥ TPAHTOIIONYYaTe/IAMU — B KAKOe BpeMs
OHU BIIPaBe IPOBOAUTH PabOTHI, MICIO/NIb30BATh CIIEIIN-
a7lbHOE 00Opy[OBaHMe, INPMBIEKaTh K SKCIUTyaTaluy
CIleMaIbHOTO O00OPYHOBAHNUA MHOM OOCTY>KMBAIOIINIL
HepCOHAJI, KaK OIUIAYMBAaTh paboTy 0OCTyKUBAIOIIETO
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nepcoHana u T.A. [Apremosa 2016, c. 58-59]. B orcyT-
CTBJE TAKOT'O COIJIALIEHVS WV JIOKa/JIbHOTO IIPaBOBOTO
perynmnpoBaHusa HemsbeXHa KOH(IMKTHOCTb IIpU pea-
3L TPAHTOBBIX IIPOEKTOB.

Jna Tex opraHmMsanuii, YbM COTPYJHUKM CUCTeMaTude-
CKI BbIMI'PBIBAIOT KOHKYPCHl Ha IIOJTy4eHUe Hay4HOro
TpaHTa, XapaKTe€PHO HalIM4Me MMEHHO JIOKaJTbHOTO
IIpaBOBOro akTa. Hampumep, mpuxazoM MOCKOBCKOTo
rOCy/lapCTBEHHOro yHupepcureTa umeHu M.B. JIomo-
HocoBa 12 mapra 2018 1. Ne 270 yTBepxueH Ilopanmox
BBINIOJIHEHNA IPOEKTOB, MOAJepKaHHbIX Poccuiickum
¢doHmoM (yHEaMEHTaNbHBIX VCCIETOBAHMIL; TPUKA30M
YpuMcKoro rocygapcTBeHHOTO aBUALMOHHOTO TEXHM-
geckoro yHuBepcurera 29 mada 2017 1. Ne 907-O ytBep-
xpeH [TopsAmok opranusanmy obecredeHns yCaoByil I
peanusalny HayYHBIX IIPOEKTOB TPAHTOIIONyYaTe/AMU
(pmanmueckumu muamn) PODN n yyera pacxonos.

B memom >xe mpoTuBOpeursi B MHTepecax Y4acTHUKOB
IPAHTOBBIX IPABOOTHOIIEHNIT B COUETAaHNM C HEyperyn-
POBaHHOCTBIO Ha (efiepaIbHOM yPOBHE OOIeCTBEHHBIX
OTHOIIEHNIT, BOSHMKAIOUINX MEXAY Pas3IMIHOrO pofa
CyObeKTaM! B CBSA3U IIOTYYEHUEM M VICIOIb30BaHMEM
HAy4YHOTO TPAHTa, ¥ HEOIPEJIe/IeHHOCTHIO IIPAaBOBOTO pe-
KMMa COOCTBEHHO TPaHTa IPEICTABIIAIT COO0I cepbes-
HYI0 IpO06JIEMY JI/IS1 Ia/IbHEIIIIIEer0 Pa3BUTUA POCCUIICKOI
HaYKIL.

BriBoab1

[paHT Ha IpoBeyieHIIe HAYYHOTO MCCIeTOBAHNsI BOCIPH-
HIMAETCs], IIPeX/ie BCero, Kak (PMHAHCOBBIN MHCTPYMEHT,
HO 00IleCTBEeHHbIE OTHOIIECHVSI, BOSHUKAIOIE B CBSI3YU
C ero HasHaueHMeM, BbIIayell 11 VICIIO/Ib30BAHIEM, JIe)KaT
B cdepax MMPaBOBOTO PETyIMpOBaHNs CaMbIX pPasHbIX
oTpaciiell paBa — IPaXKAAaHCKOTO, aIMUHICTPATUBHOTO,
OI07KeTHOrO0, HAaJIOTOBOro, TpyAoBoro. Takum obpazom
KOHLIETIIIVIsI COBEPILIEHCTBOBAHSI IIPABOBOTO PETY/INpPO-
BaHMs TPAHTOBOI JeATETBHOCTI JO/DKHA IIPEAIIONaraTh
dopMupoBaHUe OTHEIBHOTO CaMOCTOSATEIBHOTO —Me-
KOTPAC/IEBOTO MPaBOBOTO MHCTUTYTA KaK KOMIIIEKCHO-
ro IpaBooOpa3oOBaHMS.

B OCHOBY Takoil KOHIENINM HEOOXONUMO 3a/lI0XKNUTh
HIPUHIUINATbHOE MOHVMAaHUe VCTOYHVKOB (DMHAHCK-
POBaH COBPEMEHHOI POCCUIICKON HayKM — KaK QpyH/a-
MEHTa/IbHBIX I IIOVCKOBBIX HAyYHBIX MICCIEIOBAHMIA, TaK
U MHMLVMATUBHBIX UCCIEN0BATE/TbCKUX MIPOEKTOB, HOBA-
TOPCKUX TeM U IPpo61eM, KOTOPBIM ellje He OBIIO y/IeTIeHO
CKOJIBKO-/IMO0 3HAYMTETbHOTO BHUMAHUA CO CTOPOHBDI
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Hay4YHOro coobutectBa. [Ipy 3TOM OYeBMIHO, YTO IpaH-
ThI BBINOIHAIOT POJIb OIOTTHUTENIBHOTO (MHAHCOBOTO
CTUMY/IMPOBAHMsI HAYYHOTO TPyAa. A pyHIaMeHTaIbHas
HayKa B CTpaHe [JO/DKHA Pa3BMBATbCS 3a CUET CPENCTB
¢denepanpHOro 610/pKeTa, NMPESOCTAB/ISIEMBIX B ITOTHOM
obbeMe.

OnHuM 13 coco60B peanusanyy KOHIenu GpopmMmupo-
BaHMA IPABOBOTO MHCTUTYTAa IPAaHTOBOM [EATETbHOCTHI
U COBEPUIEHCTBOBAHMA IIPAaBOBOTO PEryIMpPOBaHNUA BO3-
HMKAIOLIMX B IIPOIiecce ee OCYIeCTBIeHNA O0IeCTBEH-
HBIX OTHOIIEHMII MOXKET CTaTh IpUHATIE QeflepaTbHOTO
3akoHa «O rpaHTax U TPaHTOBOM [IeATETBHOCTI».
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POJ/Ib YACTHOI'O 11 ITYB/INMYHOTI'O ITPABA

B CTPOEHUN ITPABA

THE ROLE OF PRIVATE AND PUBLIC LAW
IN THE STRUCTURE OF LAW

Abstract

The Authors of the article argue that private and public
law, along with the principles of law, are elements of the
structure of law and are present in every legal system. The
Authors propose an integrated approach to the distinc-
tion between private and public law and pay attention to
the nature and significance of such a distinction.

The article discusses the interrelation of the dualistic divi-
sion of law and the division of law into branches, into sep-
arate norms. The paper emphasizes that the division of law
into private and public is universal and does not directly
depend on any type (kind) of law. At the same time, the
quality of separate norms and institutions of law, private
and public law in general, should be assessed according to
their compliance with the general principles of law.

Besides, the article elucidates and assesses the main ap-
proaches to the dichotomy of law, to understand private
and public law, to highlight the criteria for their differen-
tiation. Special attention is paid to the critical assessment
of the method of legal regulation, the composition of par-
ticipants in legal relations, and legal culture.
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KiroueBble cmoBa: yacTHOe IpaBo, IyOIMYHOE IIPaBa,
IlyanusM IpaBa, CTpOeHMe IIpaBa, HopMa IIpaBa

BBenenme

Bormpoc o genenun npasa Ha NyO/INYHOE M YaCTHOE SIBJLA-
eTCs TPafiNLIMIOHHBIM JJIs IIPaBOBefeHNA. DTOT BOIPOC
Ba)KEH C MO3MLMII pellleHNsA MHOTUX JPYIMX BOIPOCOB
IOPUANYECKOll HAyKy, MMeeT OOJIblIIOe IMPAaKTUUECKOe
sHaueHre. OH TaKkKe BIMseT Ha pellleHue IIpobdIeM
CYLWIHOCTM M COJiep>KaHMA IpaBa, IPaBOINOHMMAHNA,
UJe0/IOTU TIPABOBOTO PErylIMpoOBaHNUs, UePAPXUM IOPU-
ONYeCKNX MCTOYHUNKOB, Koopm/maumm HOpM r[paBa, VH-
CTUTYTOB U OTPAC/IeNl 3aKOHOMaTe/IbCTBA.

PaccmoTpeTp Bce 3TM BOIPOCH B paMKax HacTOsIIeN
CTaTby He TPEACTaBIAETCA BO3SMOXKHBIM. MBI IIpefjara-
eM Y[ie/IUTb BHUMaHMe PacCCMOTPEHMIO JyanMCTNIeCKOt
Teopuyu (OCHOBHOTO pasfie/ieHusi IpaBa) C IIO3UIINIA
CTPYKTYpBl IIpaBa, C IO3MLMII [ie/IeHNs MO3UTUBHOTO
IIpaBa HAa HOPMBI, MIHCTUTYTbI I OTPACIN.
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OcHOBHag 4YacCTh

ITpexxpe Bcero HaJio0 CKa3aTh, UTO KOHIEMIMS YaCTHOTO
— Iy6/IMYHOTO IpaBa y>Ke MHOTO CTONIETUI AB/IACTCS IS
IOPUCIIPYAEHIVN TPaVLIMIOHHOI, JaXke HECMOTPA Ha Cy-
LIeCTBEHHbIE PA3/IN4MA B €€ TPAKTOBKAX.

VI3BeCTHO, YTO pasyie/ieHNe IpaBa Ha YaCTHOE M ITyO/mmd-
HOe BCTpeyYaeTcs yykKe Y PeBHEPUMCKOTO I0pUCTa YIbIIN-
aHa, TOHMMABIIETO TOJ YaCTHBIM IPAaBOM MOTOXKEHUS,
OTHOCsIIMECS K MHTepecaM (TIO/b3e) OTAEMbHBIX JINI]
(MHAMBUZOB), a MO MyOIMYHBIM — IIOMOXKEHUA, OTHO-
cAlmyecs K MHTepecaM ¥ MOTPeOHOCTSIM TOCYHapCTBa.
Takum 00pa3oM, M3HAYATbHO KPUTEpUEM pasrpaHmye-
HYSL YaCTHOTO ¥ ITyO/IMYHOTO IIpaBa Ha3bIBa/IM MMEHHO
IpeBa/IMPYIOMMil MHTepec cyObekToB IpaBa. HecMmorps
Ha OTHOCHUTE/IBHYIO OIIPENe/IeHHOCTD VM COIOCTABUTENIb-
HBIJI XapaKTep, JaHHbII KPUTEpUil BOCTpeOOBaH BIIOTh
mo Hactosuero BpeMeHy. OmHAKO, Ollepupys K HeMy,
He CTOMUT 3a0bIBaTh, YTO «... YTOJIOBHOE IIPaBO 005A3aHO
CBOMM pa3BUTMEM TOMY, 4TO PEIJIAaMEHTHPOBA/IO IIO
OO/IbIIel YacTV OTHOIICHMS MEXJy YacTHBIMM JIMIIA-
MH... #... He JIeXaJI0 MOTHOCTBIO B cdepe «I1yOmMIHoro
npasa»» [[laBug, JKodpdpe-Crnnosn 2007, c. 49].

I. Ix. bepmaH ykasai, 4TO 3amajiHas TpajguLus perna-
MEHTaLUM IyOINYHBIX OTHOIIEHNIT 00yC/IOBIeHa OT/e-
JIeHMeM TOCYHapcTBa OT LiepkBu [bepman 1988, c. 278].
Cornacno [I)x.H. Meppumany ujien o IpaBoBOM 3Hade-
HUM VIHIVBU/IYa/IbHOJ aBTOHOMUU ABJIAIOTCA B TepMaH-
CKOJI PaBOBOII JOKTPMHE OCHOBOIOIATAIOIMI I TIOJ-
MaZlaloT MMEHHO IIOf YaCTHOIIpAaBOBOE€ HaIlpaBJIeHMe
[Merriman 1985, ¢c. 91, 98].

Poccmiickmit mpasosen I'B. ManbleB XapakTepusyeT
YJacTHOE IIPaBo, IpeACTaBIeHHOe IPaXKJaHCKO-IPaBo-
BBIM peryIMpoBaHMeM, TaKMMM IpU3HAKaMM KaK He3a-
BUCHMOCTD U cBOOOZIa BO/U CyO'bEKTOB IIpaBa, cBoOOa
COIVIALIIEHUII, PAaBEHCTBO CTOPOH, [elieHTpanu3amys
IpaBOBBIX CBA3ell. OH e YKa3bIBaeT, YTO aJIMUHICTpa-
TUBHO-IIPAaBOBOE  peryMpOBaHMe IPOTUBOIOTIOXKHO
PEryIMpPOBaHNIO TPaKAAHCKO-IPaBOBOMY [MarblieB
2004, c. 718-736]. ITo muenuto B.B. Bonrosoit, «PuMckoe
IPaBo, IaB TPAAMUIUIO TePMIHOIOINIECKOro 0003Haue-
HJSL YaCTHOTO U IyOJIMYHOTO IIpaBa, He IPeJIIo/Iarajuo
VIMEHHO pasTpaHNYeHN IIpaBa Ha [IBe CAMOCTOATE/IbHbIE
obmacTu. .. Bce mccnenoBaHmsA IOKa3bIBAOT, YTO IMIPOLIECC
TEOpeTNYecKoro opopMIeHUA UAeU AUXOTOMUY IIpaBa
otHocutcsa K HoBomy Bpemennu... [Insa cdep yacTHOrO
U TyONMYHOTO IIpaBa CO3JAIOTCA CaMOCTOSTE/IbHBIE
I0PUCIUKLIMOHHbIE cucTeMbl» [bonrosa 2009, c. 111-113].

MHorue 0TMEYaloT, YTO y>Ke B PUMCKOM IIpaBe YacTHOE
VI Ty O/ITYHOE TIPAaBO ABJIA/IICH COTEPKAaTeIbHBIMMI U CTa-
OMIBHO CYIIeCTBYIOLUMMM 37ieMeHTaMy npasa [Girard,
von Mayr 1908, c. 7]. Kpome Toro, cyiiecTByeT HO3uIu,
COITIACHO KOTOPOJI YacTHOe U IyOIMYHOe IPaBO SABJIA-
I0TCS IIPAaBOBBIMY Hada/aMul (IIPMHIUIIAMI), OTpakalo-
MMM caM yX IpaBa. COIIaCHO 3TOiI O3UIVIM, BCE HOP-
MBI IO3UTVBHOTO IIPaBa JIO/DKHBI COOTBETCTBOBATh TEM
IPUHINIIAM, KOTOpPble XapaKTepHbI WINM /I 4aCTHOTO,
VLU, COOTBETCTBEHHO, /1A Iy6m4Horo npasa [KHases].

I[To HameMmy ybexJeHIIO, OCHOBHOE pasfieJieHIe IIpaBa
He HOCUT AMXOTOMMYECKOTO XapaKTepa, He SBIAETCH
B3aMMOMCK/IIOYAomyM. JlyaansM IpaBa IIpefronaraet
He 000co6/IeHNe IBYX IMPOTUBOIONIOXHBIX cdep, a BbI-
sABJIEHNE U pas3/MueHue OCHOBHBIX, (PYHIaMEHTaIbHBIX
HallpaB/IeHWI1 IIPAaBOBOIO BO3JENCTBUA, pasje/ieHne
KOTOPBIX He O3HAa4aeT YeTKOro 0060COOIeHNS WY KaKo-
ro-7m60 NPOTUBOIIOCTAB/IEHNA.

B TpakTOBKax 4aCTHOTO M IyOIMYHOrO IIpaBa B IOPUAN-
YeCKOJl JUTepaType BCTPEYAIOTCA BecbMa crenudude-
CKIle ¥l HeOJJHO3HAUHble MHEHM .

Tak, H.B. PasyBaeB ykasbIBaeT Ha Hajlu4ue B JyXOBHOI
Ky/IbType oOIjecTBa JBYX CaMOCTOATENbHBIX M CIIel]-
ndndecknx cdep: mMpaBoBOI M MOMUTUIECKON. B mpa-
BOBOM aCIIeKTe 3TUM c(epaM COOTBETCTBYIOT YaCTHOE
u my6mmaHoe mpaBo. «Tak, yxxe B JIpeBneit Vingum mpa-
BOBe€[Ibl BbI/IEJIA/IN JB€ OCHOBHbIE I0pPUIMYECKIe KaTero-
pum: gxapMa 1 aprxa. COOTBETCTBEHHO, CyLIeCTBOBaIN
IBa KaHpa IOPUANYECKON NTUTepaTyphl, COCTABJIABIINE
B CBO€M COBOKYIIHOCTM CHUCTEMY JPEBHEMHIUIICKOIO
MIOSUTVMBHOTO IIpaBa: JXapMallacTPbl M apTXaLIacTPBI.
[lepBble mpencTaBIAMM OO0 TPENIMCAHNA MOPAsIb-
HO-3THYECKOTO ¥ COOCTBEHHO IOPUAMYECKOTO XapaKTe-
pa, MOCBALEHHbIE PETYIVPOBAaHNIO CEMENHBIX, MMYIIle-
CTBEHHBIX, 0053aT€/IbCTBEHHBIX U NPOYMX OTHOLIEHMWIL,
06pasyomux IpeMeT YaCTHOTO IpaBa. Bropele copep-
Ka/I TIPEeJIICAHNA, KaCaIoUecss BOIPOCOB IONMUTUKH,
BOJVHBI I MUPA, TOCYJapPCTBEHHOTO YIpaB/lIe€HNA U T.II.,
T.€. BCETO TOTO, YTO BXOAUT B c(hepy ImyO/IMIHO-IPaBOBO-
ro perynupoBaHys» [Pasysaes 2002, c. 41-43].

Ha ocHoBanmm nsnoxxennoro H.B. PasyBaeB 3akmiouaer,
YTO pasHMI[A MEX/TY YACTHBIM M ITO/IMYHBIM IIPaBOM 00-
YC/IaBIMBAETCA UX IPUHANIIEXHOCTIO K HEOAMHAKOBBIM
cdepaM TyXOBHOI Ky/IbTYPbI, KaXKAast 13 KOTOPBIX (op-
MUpYeT IPUCYIINI MIMEHHO el OpUANIeCKUI «... 00pa3s
Je/IoBeKa B 3aBMCHMOCTH OT TOTO, KaKlie ero 0COOeHHO-
CTU SIBJIAIOTCA PeIeBaHTHBIMY VIMEHHO IS TAHHOM cde-
pb» [PasyBaes 2002, c. 41-43].
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Bmecte c Tem, H.B. PasyBaeB TyT >xe oTmeuaeT: «IIpu aTom
HeoOXOIVMO OTMETHTD, YTO IIOJ0OHbIE PACXOKIAEHNA Ja-
JIEKO He BCerja CONYTCTBYIOT pasTpPaHMYEHMIO YACTHOTO
u my6mraHoro npasa. Tak, B [Ipereit [peryn (Hanpumep,
B AduHax) CbIH HaXOIVICS IIOJ BIACTHIO OTLIa CeMeJICTBa
MUIIb 10 HACTYIUIEHUSA COBEPIIEHHONETHUs, MOCTIe 4ero
MONTy4asl BCIO MOJTHOTY KaK MOMUTUYECKUX, TaK U UMY-
IeCTBEHHBIX IpaB. Buanmo, ykazaHHOe 00CTOATENbCTBO
B YJC/le TIPOYMX He IO3BOIMIO JIpeBHETpedecKuM ¢u-
nocodaM M IpaBoBefaM (fjaXke TaKUM 3HAYMTETbHBIM,
KaK ApPUCTOTe/Ib) OCO3HATh Pas/Indiie MeXy YacTHBIM
U NyOIMYHBIM NIPaBOM U IPOBECTV COOTBETCTBYIOIINE
pasrpannyeHus» [Pazysaes 2002, c. 41-43].

He cornmamasch ¢ aBTOpOM, 3aMeTMM, YTO IIOJTy4YeHMeE
VHAVBUIOM MOMUTUYECKMX ¥ (M/IM) MMYIIeCTBEHHBIX
IpaB caMo 110 cebe He MOXKET CBUJIETeIbCTBOBATb HU O
Ha/IYYM, HY 06 OTCYTCTBUM 4aCTHOTO ¥ (Mn) my6nmd-
Horo 1npaBa. To, 4TO B HEKOTOPBIX 00I[ecTBaX MUPOBO3-
3peHdYecKas I JOKTPMHAIbHAsA MBICTb (KaK 3TO ObI/IO, Ha-
IIpUMep, B COBETCKOI I0PUCHPYAeHIUN Ha NIPOTKEHNN
6onee yeM monoyHbl XX B.) HE OPMEHTMPOBATACh Ha
AYalIMCTUYECKYIO MOJENb, TaKXKe He MOXKET BBICTYIIATh
OCHOBaHMEM ITPM3HAHNA VY OTPULIAHNA YaCTHOTO M Iy~
6/19HOTO IpaBa KaK CTPYKTYPHBIX 9/1IeMEHTOB IIPaBa.

Kpome Toro, HaM IIpefcTaB/IAeTCsl, YTO IIPABOBast KY/IbTY-
pa sAB/IAETCS CYIeCTBEHHBIM ITOKa3aTeseM IIPaBoOBOIL Ci-
cremslI corpryma. OHa 0TOOpajkaeT MPaBOBOI MEHTAJINTET,
JIEMOHCTPMPYeT KOHKPETHO-MCTOPUYECKON THUII IIPaBO-
BOIT 001IHOCT. BMecTe ¢ TeM, HeBepHO U Heljenecoobpas-
HO CYMTATh IIPABOBYI0 KYJIBTYPYy OCHOBHBIM KpUTEpUEM
JielleHus1 TIpaBa Ha YacTHOe ¥ my6maHoe. 1o ykaszaHHBIM
IIpMYMHaAM IIpy aHanuse Bo3spennit H.B. PasyBaeBa Ham
BCIIOMMHAETCST  CIefyIolee BbICKas3biBaHMe: «3abBeHVe
CaMMX IIPAaBOBBIX HOPM, CaMOTO IIpaBa IIpM IIOCTPOEHUN
CHCTeMBI ITpaBa — BOT Hanbortee c/rabast yepra paccMaTpu-
BaeMmol1 mosuiun» [Pasysaes 2002, c. 41-43]. CosHaHnue,
UJIeONIOT NS, TPAAMIVIM, KY/IbTypa XapaKTepU3yIoT BHeL-
HIIe TIPU3HAKY TIPABOBOII CUCTEMBI B II€/IOM, HO He MOTYT
BBICTYIIaTh KPUTEPUSIMU BbIABIEHUS 3aKOHOMEPHBIX,
CTaOM/IbHBIX ¥ CTPOEOOPa3yIoINX 9/1eMEHTOB IIpaBa, OT-
HOCAIIMXCA K BHYTPEHHEMY CTPOEHUIO IIpaBa.

CymiecTByeT TaK>Ke IO3MLIMA, aBTOPbI KOTOPOJi BbIBOIAT
BOIIPOC O AMXOTOMMUU IIpaBa U3 cepbl 00beKTUBHOTO
mpaBa. JTa nmo3unus beper cBoe Hadano ot P. ¢pou Ve-
puHra. B poccuiickoit 1opuaMIecKoii JOKTpUHE IpUBep-
JKEHHOCTD €11 Beipaxkan B.I1. MosonuH, KOTOPbI yKa3bl-
Bam: «OOBEKTUBHOE IIPAaBO BCErAa MMeeT IyONNYHBIN
xapakrep. IIpaBoBble e OTHOLIEHM:d, BO3HUKAIOLINeE
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Ha OCHOBAHMM HOPM OOBEKTUBHOIO IIPaBa, MOTYT OBITH
y6/IMYHO-TIPAaBOBBIMM ¥ YaCTHONPaBOBbIMU. COOTBET-
CTBEHHO, aHAJIOTMYHAsA Ipajjaliyis IPYMEHNMA K CyObek-
TUBHBIM IIPaBaM y4aCTHUKOB IIPAaBOOTHOLIEHV B 001Ie-
CTBe C PbIHOYHOI 9KOHOMMKOI» [Mosonun 2003, c. 113].

HopmaruBHbIe IIpaBOBble aKTbl JeICTBUTEIBHO BCerja
VICXOZIAT OT FOCYapCTBa U ITIOSTOMY BCET/Ia OTPAXKAIOT €TI0
BOJIIO, 3aKPEIUIAIOT 3HA4YVMMBble, C MO3UIMII OOIIeCTBeH-
HOTO YIIpaBJIeHVs, MHTEPECHI, TOTPEOHOCTH, YCTAaHOBKY,
nemu. B aTOM cMbIcrie, «B peasbHOM JeliCTBUTEIBHOCTY
JeICTBYIOIAs IIpaBOBas HOPMa BCEIrJa... CO3JAaeT COOT-
BETCTBYIOIIee e€il IpaBOOTHOLIeHMe» [[IMOHTKOBCKMIT
1958, c. 28], Mozientb KOTOPOTO 3a/IaeTCS UMEHHO ITyO/Imd-
HOJI B/IACTbIO. BepHO, 1 TO, YTO CYObEeKTMBHBIE IIPaBO-
MOYMSA Pea/M3yITCA B Pa3HbIX HAIPABJIEHUAX M MOTYT
HOCUTD KaK IMYHBII, TaK ¥ 00I1[eCTBEHHBII XapaKTep.

OnHako CKa3aHHOE He OIPOBEpPraeT TOTo, YTO COfepKa-
Hue rpaBa (B Hanbosee 001eM CMbICTIE) OYeHb 00BEMHO,
MHOTOTPaHHO. B HeM CyIecTBYIOT ¥ YaCTHBIIL, 1 yO/In4-
HBII 97IEMEHTBHI (a TaKXKe MICXOIHOE, CKpeIisoliee, 00b-
efVHAIIee VX Havano). JTO IpefoIpesie/ieHo afpec-
HOCTDBIO IIpaBoOBOro Bo3gericTBuA. CybObekTammu IpaBa
ABJIAIOTCA JAJIEKO He TOTIbKO IyO/INYHO-TIpaBOBbIe 00pa-
30BaHNsA, HO ¥ MHAVBUABL, TML}Aa B COOCTBEHHOM CMBICTIE
cnosa. [TpuyeM MMeHHO HOC/IE[HNE SBIAIOTCS MEPBUY-
HBIMU CyObeKTaMy IIpaBa. [losTomMy KpaiiHe C/IOXHO,
ecrm BooOIIe BO3MOXKHO, IIPEACTaBUTh cebe MPaBOBYIO
CUCTeMY, KOTOpasi COBCEM He COfIEP>KUT HOPM, OTHOCH-
IVIXCA MIMEHHO K 00/IaCT! YaCTHOTO IpaBa.

E.A. CyxaHOB, 00paIlasch K TeMaTKe AyaTuCTUIeCKOrO
CTPOEHN IIpaBa, YKasbIBaeT: «B HAINMX YCITOBMAX rpaXk-
[IAaHCKOE U YacTHOe IIPAaBO BCEeT/ja COBIA/IA/IN 1 COBIA/a-
I0T... JIOpeBOIOIIOHHOMY PYCCKOMY IIpaBy... He OBLI
IPUCYIL, U3BECTHDIN JJyalu3M 4acTHOTO IIPaBa, T.e. €T
lefleHne Ha TpaKJAHCKOe U TOProBoe Ipaso... JJaHHOe
06CTOATENBCTBO C/IEyeT UMETh B BUIY IIPU CCHUIKAX Ha
3apyOeXXHBIl OIBIT... JTOT OIBIT BeCbMa PasHOPOJEH
1 00yCIOB/IeH BO MHOTOM VICTOPUYECKVMU U APYTUMMU
TpagMUMAMIH... JOCTaTOYHO YIIOMSHYTb O CUCTeMe «00-
I[ero MmpaBa», BOOOIIe NCKIII0Yaoliell ero GopManbHOe
ile/ieHVe Ha IMyOIMYHOe M YacTHOe (XOTs, paKTUdecKy,
U TaM IPOBOAMUTBCA Takoe pasmmunme). CocTaB... caMo-
TO YaCTHOTO IIPaBa Pas3/lIN4aeTcs U B KOHTMHEHTA/IbHBIX
npaBoBbIX cucteMax. Hampumep, Mranusa, HIseinapus
n Hupepnauper o6begyamam (yHUGUIVPOBAIN) IPax-
JIaHCKOe 1 TOProBO€ IPaBO, YCTPAHUB UX TPaJUIIMOH-
HBII #yanusM. TpygoBoe ¥ Ipa’kIaHCKO-IIPOLeCCyalb-
HOe IIPaBO B OJJHMX CTPaHaX OTHOCAT K cepe YacTHOro
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IpaBa, a B APYTuxX — mybm4noro u T.1.» [CyxaHoB 1994,
c. 26, 27]. Hanee E.A. Cyxano ¢opmynupyer BecbMa
LIEHHBIII BBIBOJ, O TOM, YTO B MUpE He CYLIeCTBYET Ka-
KUX-TMO0 YCTAaHOBJIEHHBIX, IPABIIBHBIX U JIO/DKHBIX
cxeM (Mopeneit) GOpMUPOBAaHMS IIPABOBBIX CUCTEM.

E.A. CyxaHOB COBepIIeHHO BEpPHO IOAYEpPKMBAET, 4TO
uzes 0 HEIIPU3HAHNM YaCTHOTO ITPaBa, CBOVICTBEHHAsA CO-
BETCKOII IIPaBOBOI HayKe, PAaBHO KaK I €€ OTHOCUTENbHO
Majas pacIpOCTPaHEHHOCTb B aHIJIO-CAaKCOHCKOMN Ipa-
BOBOII CeMbe, He O3HAYaeT AeICTBUTEIbHON TUKBUIALIUN
MM OTCYTCTBUA YacTHOTO IpaBa. JleleHme 4acTHOTrO
IIpaBa TakKXXe He O3Ha4aeT TOrO, YTO OHO IPEKPaTUIo
CBO€ CyIl[eCTBOBaHMe. ITO O3HA4YaeT JUIIb TO, YTO JJIA
CaMOro 4YacTHOro (Iy6IM4YHOro) IpaBa B KOHKPETHOI
IIpaBOBOII CICTeMe IPUMEHAEeTCs Ta VIN MHAsA BHYTPEH-
HASA KIacCuUKaI.

ABTOpBI HacTOAIEl pabOTHI TAK)Ke He MOTYT He COIVIa-
CUTBCS C TeM, YTO, HE3aBUCHUMO OT TOTO, IIpM3HAET /N
HOKTPMHA ¥ 3aKOHOJATE/Ib YaCTHOE IIPABO, €T0 AeJICTBIE
MOXKHO IIpOHa0/MofaTh B 00001 IPaBOBON CHUCTEMe.
Cdepa 4aCTHOIIPABOBOTO PETYIMPOBAHMA MOXET OBITH
6oree MM MeHee LIMPOKOI, HO CaMO ee Hajmdue Impu-
Cyllle CTPOEHMIO IpaBa Bcerpa. [IOKTpMHa/IbHOe, WIN
IpsAMOe TOCY/JapCTBEHHOe IpU3HaHNUe (M/IM ero OTCyT-
CTBME), B JAaHHOM BOIIPOCE TAK)Ke He MeeT PelIaolero
XapaKTepa, TaK KaK aeT XapaKTepUCTUKY ABJICHNUS UK
IEeMOHCTPUpPYeT OTHOLIEHNE K HeMY, HO He BJIMSIeT Ha ero
BHYTpPEHHee CTPOeHIe.

Croppl 0 COOTHOLIEHNY I'PAKJAHCKOTO 11 TOPTOBOrO IIpa-
Ba, a TaK)Ke TPayK/JaHCKOTO 1 YaCTHOTO ITpaBa y>Ke MO>KHO
Ha3BaTbh K/IACCUYECKVIMIU J/II POCCUIICKOIL 11 3apYyOeKHOI
TEOpUM YaCcTHOTO IIpaBa. B cocTaBe 4acTHOro NpaBa BbI-
IeNAT O4YeHb pa3Hble KOMIOHEHTHl. Hampumep, rpax-
TAHCKOe, ceMeilHOe, TOPrOBOe U MeXIYHapOoZHOe 4YacT-
HOe IIPaBo; I'pakKJAAaHCKOe, HAC/IeICTBEHHOe, aBTOPCKOE,
n300peTaTenbCKoe, TPYAOBOE M MPeANPUHMMATE/IbCKOe
IIpaBO; TpaX[JAaHCKOe, TPYLOBOE U CeMeliHoe IIPaBo.
B 11e1oM ke, 110 0603HaY€HHOMY BOIIPOCY [EVICTBUTENb-
HO BBIJIJISIIOT JBe 0a30Bble MO3MULIVI: MOHUCTUYECKYIO
U JyalUCTUYECKYIO.

CornacHO MOHUCTMYECKON MOJeny dYacTHOe IIPaBo
OTOXIECTB/IACTCA C IPXAaHCKUM IpaBoM. Ilpu sTom
TOPrOBO€ IIPaBO He BBIJIENIAETCA B KayeCTBE CaMOCTOS-
TeJIbHOI OTPAC/IN IIPaBa M pacCMaTPUBAETCA MMEHHO KaK
9acTh TpaK[JaHCKOro mpasa. Ilo BepHOMY 3aMedaHMIO
B.B. PoBHOro, «001enprHATOE paljiOHATIbHOE JIe/IeHIe
CHUCTEMBI TIpaBa 10 MPegMETHO-OTPAacIeBOMY IIPU3HAKY,
HapsAAy C HOMHBIM WIM YaCTUYHBIM OTOXIECTBJIEHMEM

YACTHOTO MPaBa C IPAXKAAHCKUM, JOMYCTUMbI YCITOBHO»
[PoBasI 2000, c. 2, 5, 6].

CormacHO BTOpOI MO3UIMK (MCTOPUYECKU CBSA3BIBAIO-
miericst co cOOPOM MOPCKMX TOPTOBBIX OObIYaeB) B CI-
CTeMe YaCTHOTO IIpaBa IPAXKJAHCKOE MPABO 3aHMMAeT
LIeHTpaIbHOe MeCTO. BMecTe ¢ TeM, acTHOe ITpaBo Iupe
IpaBa IPaKIAHCKOT0, He MCUePIIbIBAETCS MM U BKI/TIOYa-
eT B ceb ellje psJ| OTpacIIeit.

Bompoc o cooTHoOLIeHMM TPask[JaHCKOTO U TOPTOBOTO
IpaBa IPY STOM peIIAeTCA OfHUM M3 JIBYX CIIOCOOOB.
[Ipu mepBoM croco6e rpa’kJaHCKOe M TOPTOBOe IIPAaBO
paccMaTpUBAOTCA KaK CaMOCTOATENbHBIE, 060CO0/IeH-
Hble (XOTs1, 6€3yCIOBHO, U B3a¥IMOCBSI3aHHBIE) 9/IeMEHTbHI
JacTHOro Ipasa. IIpu BTopom crocobe HOPMBI TOPro-
BOTO ITIpaBa BXOJAT B COfiep)KaHMe KaKMX-TNOO MHBIX
oTpacieil IIpaBa, BbIfIe/IAEMBIX B COCTaBe YaCTHOTO IIpa-
Ba. TakuM o6pasom, gyanucTudeckass MOAEIb YaCTHOTO
IIpaBa XapaKTepU3yeTCs HaIN4MeM «KeCTKOIO» ¥ «MST-
KOro» HampasjieHMit. OCHOBHOe pasindne MeXIy HUMUI
COCTOUT B TOM, 4YTO IIpM II€PBOM IIPMMEHEHNE HOpPM
TPaX/JaHCKOTO TIpaBa K TOPrOBBIM IIPaBOOTHOLICHNAM
JOIIYCKAeTCsl TONbKO B IOPs/IKE aHAJIOTUM, B TO BpeMs
KaK IIpJ BTOPOM O4YeHb 3HauMTeNbHOE KOJIMYeCTBO HOPM
TOProBOTO IIpaBa BXOAUT B IIpeMeT IPak/JaHCKO-IIPABO-
BOT'O PeryIMpoBaHuA.

B mo6oMm crydae, A JyaIMCTUYECKON MOZEIM YacT-
HOTO IIpaBa XapaKTepPHO OJHOBpPEMEHHOEe JIeJICTBUE KaK
TPaKIAHCKOTO, TaK 1 TOPTOBOTO KOJEKCOB, YTO TUINYHO
[l MHOTMX TOCYIApCTB POMaHO-T€pPMaHCKOII TPaBOBOIA
CEMb.

Taxoxke oueHb 4acTO ydeHble IPOSABJLAT UHTEpeC K BO-
IIpOCy O COOTHOLIEHUM TPaKAAHCKOTO IpaBa C XO3AM-
CTBEHHBIM. JI3Ha4ya/bHYI0 TIPOPabOTKY Teopus Xo-
3AMICTBEHHOTO IIpaBa IIOJIy4YM/la B T€PMaHCKONM IIPaBOM
mokTpuHe. IIpy aToM B I0puAMdIecKoil HayKe 0 CUX IIOp
HeT Of{HO3HA4YHOro M (M1M) OOIIeNpPU3HAHHOTO OTBETa
Ha BOIPOC O CYLWIHOCTH, O IIPUPOJE XO3ANCTBEHHOIO
npaBa. Yaimle Bcero Xo3ANCTBEHHOE IPAaBO TPAKTYIOT
KaK 4acTHO-NyO/MnyHOoe. B paMKax JaHHOI TPaKTOBKM
BBIJIENIAIOTCA JIBe OCHOBHBIE no3uuy. CornacHo nepBoi
XO3AJICTBEHHOE IIPaBO pPAacCMAaTpMBAeTCA IpeuMylle-
CTBEHHOT'O KaK 4acTh TOProBOro IpaBa. Bropas nosuunsa
I7IACUT, YTO B CAMOM XO3AJICTBEHHOM IIpaBe BbIJIE/IAIOT-
Csl JIB€ COCTABJIAIOININE: YACTHOE XO3SICTBEHHOE IIPaBO
U NyO/IYHOE X03AIICTBEHHOE ITPABO.

SaMeTI/IM, YTO aHAJIOTMYHOE OEIECHME MOXXET ObIThH pac-
IIPOCTPAaHEHO Ha IIOAABJIAIOIIEE 6OJIBIIMHCTBO oTpac-
nen u VHCTUTYTOB IIpaBa. B kxoHeyHOM wmTOTrE BOIIpoOC
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CBOAUTCA K TOMY, 4YTO BCE€ HOPMBI IIpaBa, HE3aBMCUMO
OT TOI'O K KaKOMY MHCTUTYTY IIpaBa OHM IIpMHAJJIEXKAT,
MOTYT OBITH Ppa3feieHbl Ha HY6}II/I‘-IHI:>I€ 1 9aCTHBIEC.

B cBorw ouepenp, 10 MOBOAY JyalM3Mma VI MOHM3MaA
JaCTHOTO IIpaBa CKa)keM, 4TO BBIOOP KaKoy-1nbo 13 Ba-
pyanuil B JaHHOM CIy4ae B OOJIbLIEN CTENEeHN 3aBVICUT
OT IIPABOBBIX TPafuLNI, MEHTA/IbHOCTH, CIIO>KVBILIEICA
IOPUANYECKON MPAKTUKY, T.€. MPefOIpefe/ieH, IJTaBHbIM
00pa3oM, MCTOPUYECKMM TUIIOM IIPABOBOJ OOLIHOCTHL.
3aKkoHOaTebHble 0POPMIEHNS, BBIPaKAIOIIMeCs B CO3-
[aHUM KaKoro-nmbo Kofiekca (K IpyuMepy, TOProBOTO),
7m60 B OTMeHe ero AeiicTBUA (M BK/IIOYEHNU COOTBETCTBY-
IOIVIX HOPM B I'PXKIAHCKWIT KOJIEKC) HOCAT IPUKJIa{HON
xapakrep. OHY OTOOPAKAIOT TY MO3UILINIO, KOTOPAs IIOY-
YyIa peannsalyio Ha OQuUIaTbHOM YPOBHE, M KOTOpas
MOXKeT OBITH M3MEHEeHa BO/IEV3bSAB/ICHVEM 3aKOHOAATeA
B M06011 MOMeHT. To ke MO>KHO CKa3aThb ¥ B OTHOLIEHUN
IelleHM IIpaBa Ha IPKJAaHCKOE U XO3AICTBEHHOE.

Crout 06paTuTh BHUMAHNE HA TO, YTO MPENCTABUTENN
Ppa3IMYHBIX HAYYHBIX TO3ULINIA, KaK IPAaBUJIO, CTPEMATCA
K BBIABJICHMIO OTPAC/Ieil YaCTHOTO 1 IyO/IMYHOrO Ipasa.
C/IOXXHOCTb TaKOTO BbIABJIEHNA, BbI3bIBaeMble MM JVIC-
Kyccum, 110 HallleMy MHEHMUIO, Ipefolpefie/ieHbl caMoll
IIOAICTAHOBKOJ BOIIpOCa.

B Hacrosiiiee BpeMsi IPaKTUYIeCKM KaX/joe 00beiiHeH e
HOPM IIpaBa, IPAaKTUYECKM BCe MHCTUTYTBI UM OTPaCIN
IpaBa B TOJ M/IM MHOJ Mepe COYeTaloT B cebe dacTHOe
U IyO/I4HO-IIpaBoBoe Havaa. Kak pas 1o aToit npuymHe
MBI TI071araeM 6osiee 000CHOBAHHBIM U 11e/1eCO0OPasHBIM
BECTM pedb He 00 OTPac/sAX U (MIM) MHCTUTYTaX YaCTHOTO
U IyO/IMYHOTO 1IpaBa, a IMEHHO O HOPMax 4acTHOTO U I1y-
6mruHoro mpasa. Ilo HalleMy MHEHMIO, TakKoe Jie/ieHue
Y BEpHO, 11 aKTYaJIbHO, €C/IV IONIO/IHUTB ero ellle 1 HopMa-
MI-IIPUHINIIAMY, HOCAIIVMY YHUBEPCA/IbHBI XapaKTep.

Ilaree BbIpasuM yOEXJEHHOCTb B TOM, YTO CYLJHOCTHOE
IpefHa3HAYeHNe IIpaBa - perIAMEHTHPOBATh Oblile-
CTBEHHbBIE OTHOLIEHNS 1 BO3JEICTBOBATh Ha ITOBETEHIe
CyOBEKTOB, UMEIOIVIX pas3/INIHble MHTEPECHI, - 00yC/IaB-
JIMBaeT BBIJieIeHNe B CTPOEHNM IIPaBa TaKUX 97€MEHTOB
KaK 4aCTHOE IIPaBO ¥ MyO/IMYHOE TIPAaBO. DTN IIEMEHTHI
SIBJIAIOTCS He IPOCTO YC/IOBHBIMI K/IaCCU(UKALIOHHBIMU
97IeMEHTaMU, a COfeP)KaTe/IbHbIMY, CTAOMIBHBIMI U 3a-
KOHOMEPHBIMJ KOMIIOHEHTaM! IIPAaBOBOTO BO3/ECTBIA.

U gacTHOe, M YONMMYHOE TIPABO JO/DKHO IPOUCTEKATH
U3 OOLVX IPUHIUIIOB TpaBa. [[eI0 B TOM, YTO YaCTHOE
U my6/mMYHOe MpaBo, 0ToOpaXkas OCHOBHbIE IMONSPHbIE
HampaB/IeHNss IPAaBOBOTO BO3MENCTBUS, HYXKAAIOTCS
B HEKOeM 00beUHIIONIeM Havaje, n0O «... BCeé HOPMBI
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B paMKaxX HOPMaTMBHOJ CUCTEMBI IIpaBa CBA3aHbI MEXIY
co60i11 TI0 OIlpefie/IeHHbIM IpaBuiIaM... Cucrema npen-
cTaB/IsIeT cO0OIl U3BECTHBIM 00pa3oM OPraHU30BaHHYIO
MepaAPXMYECKYI0 CTPYKTYPY, BCe 37IeMEHTBI KOTOPOIl B3a-
MIMOCBSI3aHBI ¥ B3aMMOOOycnoBIeHbl» [PasyBaes 2002,
c. 51]. TakuM oObeIMHAIOIIMM HAYa/IOM SIBJISAIOTCA OC-
HOBHBIE IIPVHIMIIBI IIpaBa, CTOsAIMe, 00pa3HO TOBOPS,
Ha/J| YaCTHBIM U ITyOJITYHBIM IIPABOM.

9TO 03HAYaeT, YTO CTPYKTypa IIpaBa MOXET OBbITh Ipef-
CTaBJIeHa TpeMs KOMIIOHEHTaMH, IBa U3 KOTOPBIX IIPO-
JICTEKAlOT U3 TepBOrO: OCHOBHblE IIPMHIMIIBI IIpaBa,
JacTHOE IPaBo, My0IMYHOe IPaBo.

SIBNAACH CTPYKTYPHBIMMU 9JIeMEHTaMM IIpaBa, YaCTHOE
¥ Iy6/IMYHOe IPaBO OTPAXKAIOT:

1. OCHOBHbIE IIPVHIUIIBI IIPABa, €0 «CEPALIEBUHY»,

2. VHTepechl CyO'beKTOB IIpaBa,

3. Ienb IPaBOBOTO PETyIMPOBAHNA,

4. TIpyeMBI ¥ CHOCOOBI IIPaBOBOTO PETYIMPOBAHMAL.
YuuTpiBasg yKasaHHYI0 MHOTOACIIEeKTHOCTb, Je/IeHue
IIpaBa Ha YacTHOe U IyOIMYHOe CIefiyeT OCYIIeCTBIATD
Ha OCHOBAaHMM HECKONBKUX KpuUTepueB. Mbl mpenaraeM
ClIefyIole KpUTEPUIL:

1. mpeBamupymomuii MHTepec CyODBEKTOB IIpaBa

(muaHBLT MK 0OIIECTBEHHBII IO CBOEI IPUPOfE),

2. Ie/b IPaBOBOTO PETY/IMPOBAHNA,

3. MeTop| IPaBOBOTO PETY/INPOBAHMA.

YacTHOe ¥ MyOMMYHOE IPAaBO YacTO pPa3TPaHUIMBAIOT
VIMEHHO II0 METOZY IIPAaBOBOTO perynimpoBaHus. Bmecre
C TeM, OH He SIB/ISIETCS eAMHCTBEHHBIM KPUTEPHUEM pasrpa-
HIYEeHNA YaCTHOTO M IyOIMYHOro mpasa. MeToy mpaBo-
BOTO PeryIMpOBaHusA HOCUT (OpPMaIbHO-IOPUANIECKII
XapakTep, a 9TOTO HENOCTATOYHO [JI pasrpaHMYeHMs
97IEMEHTOB, OTOOpAKAIOIIMX CYLIHOCTb IIpaBa U MMe-
IOI[MX MHOTOACIeKTHBIN XapakTep. Kpome Toro, mMetop
IIPaBOBOTO PeTyIMPOBAHNA N30MPAETCA 3aKOHOATE/IEM.
9TO 03HAYaeT, YTO B psAjie CIy4aeB OH BK/IIOYAeT B ceOs
He TOJIbKO OO'beKTUBHBIE, HO ¥ CYOBEKTUBHBIE ACIIEKTHI.

Cornacno nosunun C.B. IlonennHoit: «kak u mpu jene-
HMM CUCTEMBI IIpaBa Ha OTPAC/M, TPYNIMPOBKA OTpAC-
JIelt IpaBa B IMyO/IMYHBII U YaCTHBII OJIOKU IIPOUCXORNT
B COOTBETCTBUM C IPEIMETOM ¥ METOHOM IIPaBOBOIO
perynmupoBanud. OfHAaKO PO/b 3TUX KpUTEPUEB B Ka-
JKJIOM 13 Ha3BaHHbBIX C/Iy4aeB He COBIafaer.... VI3 Bcero
CIIeKTpa 0OPas3yOLVX IIPeIMeT PeryInpOBaHNUsA /IeMeH-
TOB 3HAa4YEHNeE VIMEET NIPAKTUYECKN IMIIb OfIMH — COCTaB
cy0beKToB... COOTBETCTBEHHO LIEHTP TAXKECTH IOApas-
fleTIeHVs Ha ITyO/MYHOe 1 YaCTHOE IIPAaBOo MepeMeliaeTCs
Ha MeTOJ IIPaBOBOTO perynmpoBanus. B cdepe yactHOrO
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IIpaBa BCe NPABOOTHOLIEHNUS BO3HMKAIOT, M3MEHSAIOTCS
U IPeKPALIAI0TCSA [0 BONIEN3bAB/ICHNIO VX YYaCTHYUKOB. . .
B my6myHOM IpaBe rOCyHapCTBEHHbIE OpraHbI IIpef-
CTAIOT HOCUTE/IEM BJIACTHBIX... IIOJTHOMOYMIA, MOCKOJIb-
Ky Ipe3lOMUPYeTCcsl, YTO OHM MEVICTBYIOT B MHTepecax
obmiecTBa u rocygapcrsa. COOTBETCTBEHHO OCHOBHOI
MeTOf] IIPaBOBOTO PETYIMPOBAHMA B 9TON cepe — OTHO-
IIeHNA BIACTY ¥ TIOJYMHEH, BO3HUKAOIIVE Yallle Bce-
TO U3 M3/JaBaeMBbIX KOMIIE TEHTHBIMI TOCYaPCTBEHHBIMM
OpraHaMy aJIMUHICTPAaTUBHO-IPAaBOBBIX aKToB» [[lore-
HuHa 1999, c. 9, 10]. VimeHHO 31O 11 IpefonpenensieT T0T
(akT, YTO OOIBUIMHCTBO HOPM ITyOIMYHOTO IIpaBa VM-
HepaTVBHBI, @ HOPMbI YaCTHOTO IIPaBa Yallle BCer0 HOCAT
OVICIIO3UTVBHBIN XapaKTep.

HeBepHo cumraTh, 4TO [ie/ieHMe IIpaBa Ha YacTHOe U IIy-
O/1M4HOe JO/DKHO NPOBOAMTHCA HAa OCHOBAHUM METOZA
IIPaBOBOTO PEryIMpPOBaHNA M CBEEHUII O CyObeKkTax
COOTBETCTBYOIIVX ITPAaBOOTHOIIEHN (pu31Mdeckye mia
VIV OpraHbl yOMMYHON BracTy). Bo-nepBbix, ¢pusmye-
CKMe U IOpUANYECKNE NI BBICTYIAIOT B YaCTHBIX IIpa-
BOBBIX OTHOIIEHMAX XOTb ¥ IPeVMYIIeCTBeHHbIMM (II0
KO/IMYECTBY M YaCTOTe), HO He MCK/TI0UNTEe/TbHbIMY y4acT-
Hukamu. Camo 1o cebe 3HaHME O TOM, YTO YYaCTHUKOM
IIPAaBOBOTO OTHOLIEHNS BBICTYIIAET, HAIIPMMeEP, YIIOTHO-
MOYEHHBIII OpraH rOCyJapCTBEHHO B/IaCTY, HE IIOMOXKET
OIIpefie/INTD, ABJIAETCA U OTHOLIeHMEe YacTHO- WIIN JKe
nyO/IMYHO-TIPaBOBBIM. [laXke ecii K 9TOMY 3HAHUIO JI0-
0aBUTb CBEJEHNA O TOM, YTO OTHOILIEHVS PeryInpylTCs
AVICHO3UTVBHBIM METOZIOM, IpobeMa Takxe He Oymer
perrena. Hanpumep, B 06/1acTyt yCTaHOBJIEHN S, U3MeHe-
HUs U (MIM) TIpeKpalieHys OIeK) U TOIeYNTe/IbCTBA Off -
HOI1 13 CTOPOH B HaCTOsiIllee BPeMs BBICTYIIAIOT OpTraHbl
TOCYapCTBEHHO B1acTu cyobekToB Poccmitckoit ®epe-
panuu. [Ina caMux KOppeCHOHAMPYIOIIMX OTHOIIEHUI
IpefyCMOTPEHA YacTMYHO MMIIEPAaTMBHAA, a YaCTUIHO
- IUCIIO3UTUBHAA 0puUandecKas perynauus. Takue Kpu-
TepUM KaK CBeleH)s 0 CyObeKTax Ipasa 11 (M) o MeTofie
IIPaBOBOTO PETyIMPOBAHNA He 00ecIednBaloT HajpIexa-
1iell ACHOCTY M YeTKOCTH pellleH)sI BOIIpoca O IpuUpofe
IIPaBOOTHOILEHMII OIIEKM U ITOTI€YNTENbCTBA.

OpHako KOMIIJIEKCHBIVI aHA/IM3, OCHOBAHHBIN Ha OJHO-
BpPEMEHHOM IPUMMEHEHNM TAKUX KPUTEPUEB, KaK IPUH-
LMAIIBI TIPABa, MHTEPECHl YYACTHUKOB IIPAaBOOTHOLIEHNIA,
11e/Ib IPAaBOBOTO PETyMPOBaHMA 1 (HOPMATbHO-IOPUIN-
9eCKIe METOMIbI €€ JOCTVKEHN I, O3BOIUT KOHCTaTUPO-
BaTb, YTO B IPAaBOOTHOLICHNAX OIIEKY (IIONeYNTeIbCTBA)
JIOMIHMPYET VIMEHHO ITyOIMYHO-IIPaBOBOE HavyaIo. ITO

00yC/IOB/IEHO HaaM4yeM Yy TOCYHApCTBa COLMAIbHOI
byHKIUN.

Eme pa3 o6paTum BHUMaHINe, YTO pasTpaHNYEHNe YacT-
HOTO U IyOIIMYHOTO IIpaBa JJO/DKHO OCYIIECTB/IAThCA Ha
OCHOBAHMM HECKOJIbKMX KpUTepueB. ITO 0OYCTIOBIEHO
MHOTOIPaHHOCTBIO YaCTHOTO ¥ IyOIMYHOTO IpaBa, pas-
HOACTIEKTHOCTDIO MX IPOABJIEHNII, a TAK)KE YCTOBHOCTDIO,
OTHOCUTENIbHOCTBIO U, KaK CIEe[CTBUE, OCIHOPUMOCTDIO
KaXXT0T0 U3 9TUX KPUTEPUEB IO OTAeNbHOCTH. Kak, BepHo,
ykaspiBa eile M.M. Arapkos: «Bompoc 06 orjeHKax 1oa-
BOJMT HAC K CaMOJl OIIACHOI TeMe B OOII[eCTBEHHBIX Hay-
Kax. MBI BCTyIiaeM B 06/1aCTb MeTOJO/IOTMYECKIUX CIIOPOB,
KOTOpbIMM Tak GoraTa aTa o61acTb 3HaHMsA. Kpome Toro,
MBI CTaJIKVBAEMCsI C HEOIPe/le/IeHHBIM CyObeKTUBI3MOM
3TUYECKUX, PE/IUTUO3HbIX U JPYTUX YOXKeHMI, KOTOpbIe
CITy>KaT KpUTepyeM I oueHkn». JIro6oit kpurepuit cam
110 ce6e MOXKeT OBITh VICTOTIKOBAH 1 OLieHEeH OYeHb I10-pas-
HOMY. BepHoe npemocTaBieHne 0 YaCTHOM 1 ITyOIMYHOM
IIpaBe MOXKET OBITh MONY4eHO TONBKO B pe3y/IbTaTe KX
LI€JIOCTHOTO ¥ Pa3HOACIIEKTHOI'O paCCMOTPEHMA.

B cBoM0 ouepennb, roBops 00 YCIOBHOCTY Jie/leHNs IpaBa
Ha NyO/IMYHOe M YacTHOe, HeOOXOAMMO VMMeTb B BULY,
YTO B OJHOM ¥ TOM >Ke (C IO3UINIT ICXOZHBIX JJAHHbIX)
IIpaBUJIE IOBENEHMA, B 3aBYICYIMOCTY OT KOHKPETHBIX yC-
JIOBMII €70 HOPMATUBHOTO OTOOPa>KeHNSA Y peann3ari,
MO>KET BBIIBUTATbCA Ha IEePBBIII IJIaH MM YaCTHO-, U/IN
myO/IMYHO-IIPaBOBOE HAYAJIO.

VI3HayabHO NIPaBOOOA3AaHHOCTD POAUTENIEN BOCINUTHI-
BaTb CBOMX JieTell OOBIYHO OTPa’kaeTCsl B KOHCTUTYIIN-
OHHOM IpaBe. OCYIeCTBAACh HAIJIOKAIUM 00pa3oM,
T.. Yepe3 IIpaBoOMepHOe NOBeJieHNe, €l KOpPeCIOHANPY-
eT HOpMa YacTHOTO IpaBa (Hanpumep, cT. 63 CeMelTHOro
Kopexca Poccuiickoit ®epepauym). [Ipnnas nporuso-
IIpaBHbIl XapaKTep, COOTBETCTBYIOIee IIOBefieHNe Po-
JWTesNell VM MHBIX 3aKOHHBIX IIpeficTaBUTeNeN MOofIa-
[IeT y>Ke IIOf JeiiCTBMe IyONMMYHOro npasa (Hampumep,
cT. 156 Yronosuoro Kopekca Poccuiickoit egeparun).

Takum 06pasoM, Ipy pacCMOTPEHMUM BOIIPOCOB O Aya-
JM3Me IpaBa HaJo UCXOANUTD U3 TOTO, YTO QYHKIVOHN-
POBAHUIO YaCTHOTO ¥ IyO/IMYHOTO IIpaBa MPUCYI B3au-
Morepexoy;, 06pa3Ho ToBops, neperieTeHns. bonee Toro,
B 3aBMCHMOCTM OT CUTYAlIOHHOTO KOHTEKCTa MHOTIME
IpaBUIa IOBEJEHNS MOTYT OPOPMUTHCS KaK B YaCTHO-,
TaK U B IIyO/IMYHO-IIPABOBYI0 HOPMY.

Taxoke cregyeT OroBOpMUTb, YTO HECMOTpPS HA TO, 4YTO
B COBPEMEHHOII pOCCUIICKON IIPaBOBOI JOKTPUHE MHTEPEC
K Ipo6ieMe IMXOTOMUM IIpaBa BeCbMa BBICOK, BOIIPOCHI
CTPOEHMA ¥ CUCTEMATU3ALMM IIPaBa B HEVl BCe JKe IIPUHATO
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pelIath yepes [e/IeHNe IIpaBa Ha OTpacau. B aToit cBAsn
HeOOXOAVMO OTMETUTb, YTO IIOKAa3aTelu OIpee/eHNs
YaCTHOTO 1 IyO/IMYHOTO IIPaBa, XOTb VM CXOXI C KPUTEpH-
SIMU pasrpaHMYeHNst OTpacrieil MpaBa, HO He W/eHTIIHBI
uM'. 9T0 00OYCIOBNEHO TeM, 4YTO, (paKTMUecKy, Kaxsjas
OTpac/b IpaBa codyeTaeT B cebe M YACTHO-, U ITyO/IMd-
HO-TIPaBOBble Havama. «V B «4MCTHIX» YaCTHOIPABOBBIX
aKTax TUIIA TPAKIAHCKOIO MM TOPTOBOTO KOHEKCOB JI0-
CTAQTOYHO HIMPOKO BCTPEYAIOTCS HOPMBI MYOINYHO-TIpa-
BOBOTO xapakrepa» [CyxaHos 1994, c. 31]. Bonpoc b
B TOM, KaKoB 6ajlaHC Takoro coyetanus. «[logpaspenenne
CUCTeMBI TIpaBa Ha YaCTHOE ¥ MyO/IMYHOe IPaBO BHIXOAUT
3a OTpacyieBble paMKu. ITo 6ojlee KPyIIHble, 4eM OTPacib,
CTPYKTYpHBIe OOpasoBaHus... Pasymeercs, 3TO He mcC-
K/II0YaeT, a, HAIPOTUB, IPEAIIoaraeT IPOHMKHOBEHUE
YJaCTHBIX Hauasl B cpepy AeiiCTBIs IPABOBBIX OTHOLICHMI,
OXBaTbIBaeMBIX ITyO/IMIHBIM IIPaBOM. .. BmecTe ¢ Tem, mmy-
O/MYHBIe Hava/a IPOHMKAIOT B OTPAC/IN YaCTHOIIPABOBOTO
0710Ka, B TOM 4MCJIe YCTAHAB/IMBAIOT IIPEe/Ibl Y TPaHNI[bI
MPOSIBJIEHNUST YaCTHOM MHMUIIMATUBBI ¥ OTBETCTBEHHOCTHU
B crIy4ae ux HapymeHus» [[lonennna 1999, c. 9].

3akinroyenne

B 3aBepirenne Hactosieit paboThl elfe pas Tomyep-
KHEM, YTO JaCTHOE I ITyO/IMYHOe IIPABO BBICTYIIAIOT YHI-
BepPCA/IbHBIMU COCTAB/LIOIMMY MHTEPECYIOLIero Hac
SIBJIEHVSI U He CBSI3aHBI HAIPSMYIO C KaKUM-TNO0 KOH-
KpeTHbIM TUIOM (Bumom) mpasa. [Ipu aToM 0 KavyecTBe
KaK OT/Ie/TbHBIX HOPM 1 X 0ObeIUHEHNIT, TaK 11 0611ero
COflep>KaHNsI YaCTHOTO M IYOIMYHOTO IpaBa CrIefyeT
CYAUTb IO UX COOTBETCTBUIO OOILIVM IIPYHIIUIIAM IIpaBa.
OcHoBoONOMaraMIIeil, OTPaXKAMIIeil HEeMOCPeCTBEHHO
CaMo CTpOEHMe TIPaBa, HaM BUIUTCS MOJIENb, COCTOSIIAS
U3 TpeX 3/IeMEeHTOB:

1. OCHOBHBIE IPUHIINIIBI IPABA,

2. 4acTHOe IIpaBo,

3. my6nm4HOe Ipaso.
OTa MoJe/b BIIOIHE JIONYCKAeT la/IbHelllliee BbIie/IeHue
60rmee MeKIX 97IEMEHTOB, HO He TEPsIET IPU 9TOM CBOETO
YHUBEPCA/TBHOTO U KOHCTAHTHOTO XapaKTepa.

! Bompoc o KpuTepyAX onpefeNieHNs OTpacieil IpaBa HeoHOKpar-

HO paccMaTPMBAJICA OHMM U3 aBTOPOB U He OyIeT paccMaTpuBaTh-
cA B HACTOAILEN CTaTbe, TaK KaK BBIXOJMT 3a PaMKH ee IpefMeTa.
O KpuTepuax BBHIFENEHUsA OTpaciell IpaBa CM., Hampumep, A3Mu
I.M. (2012), Cmpykmypa cucmemvl npasa: ucrmopuxo-meopemute-
cKutl U memooonozuveckuil ananus, Saarbriicken; Asmu II.M. (2014),
Cucmema npasa u ee cmpoerue: Memooonozu4eckue no0xoovl u peule-
Hust, Mocksa; Asmu [I.M. (2010), CmpykmypHoe cmpoerue cuctmemvi
npasa, «[ocyfapcTBO U MpaBo» No. 6.
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PUBLIC AND PRIVATE IN TAX LAW OF RUSSIA
TAKING INTO ACCOUNT THE CHALLENGES
OF THE DIGITAL ECONOMY

Abstract

The main trend of development of the tax law of Russia is
the deformation of the tax system from the point of view
of the volume ratio of the rights and obligations of the
taxpayer, on the one hand, and the state in the form of the
tax authority, on the other hand. This deformation affects
the fundamental issues of the ratio of public and private
principles in the regulation of tax relations. One of the
key reasons for this deformation is the implementation
in Russia of the digital economy program, which in-
volves in addition to solving conceptual issues about the
possibility of using alternative means of payment in the
form of various types of cryptocurrencies in the form of
bitcoins, altcoins, etc. also active phased implementation
in tax relations for control and collection, as well as tax
accounting of the use of automated information systems,
such as, for example, an automated information system
“Tax” and a software package for automated control of
value added tax - PC ASC “VAT”. At the same time, such
innovations have both positive aspects for the taxpayer,
and sometimes cause some difficulties in their use and,
in our opinion, in certain cases, imply additional restric-
tions and obligations for private entities of tax relations.

Such processes, according to the Author, require exten-
sive scientific study and understanding.

Keywords: digital economy, power relations, sources of
tax law, tax control, tax audits

KnroueBble cmoBa: nu¢ppoBasi 5KOHOMMUKA, BIACTHBIE
OTHOILIE€HN, ICTOYHNKI Ha/IOTOBOT'O IIPaBa, Ha/IOTOBbII1
KOHTPOJIb, HaJIOTOBbIe IPOBEPKI

BBenenue

OO611en3BeCTHBIM SBJISIETCS TO, YTO COBPEMEHHOE Ha-
JIOTOBOE IPaBO C Hayazla CBOero (GOpMMUpPOBAHUA pac-
CMaTPMBAJIOCh UCCIIEOBATEIAMI KaK OJJHA U3 OTpaciieil
nyOnMYHOro ImpaBa. OTa TPAAMULMA YXOAUT KOPHAMU
B PUMCKOE IIPaBo, KOTOPOE UCXOAUIIO U3 TOTO, YTO HOP-
MBI ITyO/IMYHOTO ITpaBa JO/DKHBI OBITh COOMIOAaeMbl P
MIOOBIX YCTOBUAX M He MOTYT OBITH M3MEHEHBI OT/eNb-
HBIMM JIMLIAMM, TIOCKOJIbKY YacTHasg aBTOHOMMS JMMeeT
CBOM Ipefie/bl, OuepueHHble MyOm4yHbIM npasoM [Ho-
Buukuit, [lepetepckuit 2004]. Inss coBpeMeHHOI poc-
CMIICKOJI IPaBOBOJ CUCTEMbI OCHOBHBIM apryMEHTOM
B 9TOM BOIIPOCE BeChbMa IIPOJJO/DKUTE/IbHOE BpeMsI ObITIO
conepxannue craTbu 2 Hamorosoro komekca Poccnmiickoir
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Deprepanyin, COI/IACHO KOTOPOI HAJIOTOBblE OTHOLIEHIS
0603HaueHbl KaK BJACTHbIe, 2 B KayecTBe OCHOBHBIX
Ha/IOTOBbBIX 0THOH.IeHI/H7[ YKaSaHI)I CBA3AaHHDbIEC C YH}Ia-
TOIl Ha/ora, KOTOpbIE IIPOJOKUTENbHOE BpeEMS Xa-
PaKTepPU30BANCh KAK UCKIIOUUTEIBHO OJHOCTOPOHHE
B/IACTHBIE, IIPEAIIONAaraoliye CO CTOPOHBI TOCYAAPCTBA
TOJIBKO TIPaBa, a CO CTOPOHbI HAJIOTOTUIATE/IBIINKA — UC-
K/II0YUTENbHO 00A3aHHOCTIL.

Takoit OAXOxR aKTUBHO peaan30BbIBaICA B HAyKe Hajlo-
TOBOrO IpaBa HauMHasA ¢ 90-bIX TORLOB IIPOLIIOTO BEKa,
IIOCKOJIbKY paHee COBETCKas IOPUCIPYAeHLNs BOOOIIe
OTpUIlajIa TEOPUIO JleJIeHUs OTpac/iell Ha IyOnM4YHbIe
U YaCTHBIE, CYNTAsA ee OYpP>KyasHOIL.

OpHako HeM3MEHHOJ TeHJeHIMell pasBUTUSA HaJoro-
BOTO IIpaBa Bce rofibl cyuectsoBanua Hamorosoro ko-
nexca Poccuiickoit @epepanuy ObII0 ero pasBUTHE IO
IyTH M3MEHEHUs XapaKTepa Ha/lOTOBBIX OTHOIIEHMIL,
CBSI3aHHBIX C TpaHCchOpMalMeit poy KaK YaCTHOTO, TaK
U MyO/IMYHOTO CyOBEKTOB HAIOTOBBIX OTHOLIEHNUII, YTO
HAllJI0O OTPaKeHUe B MHOTOYMC/IEHHBIX MYOIMKAIVAX
aBTOpa U €TO KOJIJIET.

B Hacrosiiee BpeMs WU3MEHEHUE COOTHOIICHMS IIy-
OMMYHBIX ¥ YaCTHBIX Havyaj B HAJIOTOBO-IIPABOBOM pe-
TyIMPOBAHNN TIPOVUCXOANT, B TOM 4YNC/Ie, IO IPUYNHE
KaueCTBEHHO! TpaHCPOpPMAIUM POMM TOCYHAApCTBA
B HQJIOTOBBIX OTHOLICHNAX II0 IPUYMHE TOTO, YTO CO-
BpeMeHHask POCCUIICKas 9KOHOMMKA (POPCUPOBAHHBIMMI
tTeMnamu TpaHcopmupyercs B umudposyto [Jlammayc
2018, c.7].

B aroit cBA3M 1enecoobpasHO chOpMyIMpOBATh He-
CKO/IbKO TEHJEHINII PasBUTHUA COBPEMEHHOTO HAajIoro-
BOro mpasa Poccunm, o0ycloBIeHHBIX BIMAHMEM LNQ-
poBM3aLMM SKOHOMUKM, KOTOpPbIe HEMOCPEICTBEeHHbIM
00pa3oM, Ha HAll B3IJIAJ, BAMAIT Ha COOTHOLIEHNE
OyOMMYHBIX M YAaCTHBIX Ha4yaJl B HAJIOTOBO-IIPAaBOBOM
peryMpoBaHNIL.

Ponpb MCTOYHNKOB HA/IOTOBOTO IIpaBa
B ¢ poBYIO 3MIOXY

Tax, B ycmoBusax nyudposmusauyy B Poccuy mosbimia-
eTcA po/lb U 3HaueHUe B PerylMpoBaHUM HAJIOTOBBIX
OTHOIIEHNII HETUTIINYHBIX ICTOYHMKOB, KOTOpPbIe paHee
B KauecTBe TAaKOBBIX He pacCMaTpuBanuch. Kak mssecr-
HO, B pPOCCUIICKOM HAJIOTOBOM IIpaBe akThl IIpesnpenTa
P® ne ABNAIOTCA €ro MCTOYHMKAMM, ITIOCKOIBKY I/IaBa
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roCyJapcTBa He IpU3HAeTCsA OPraHOM MCIOTHUTETbHO
BJIACTM M He MOXKET B CBOM YKas3bl U PaclOpsDKeHUA
BK/IIOYAaTb HaJIOTOBble HOPMBI, OJHAaKO B IIOC/IefHee
BpeMs TaK Ha3blBaeMble IIPOrPaMMHbBIE JOKYMEHTHI CO-
[lep>KaT MOJOXKEHN, CBA3aHHBIE C HAIOT000/I0KeHeM
u cbopamuy, Hanpumep, Yka3s IIpesupenra Poccniickoir
Qepepanuu ot 9 Mas 2017 1. Ne 203 «O Crparteruu pas-
BUTHA NHGOpPMaIMoHHOTO ob1ecTBa B Poccuiickoit Pe-
nepanuy Ha 2017 - 2030 ropbl», Ihe ONpeeneHbl L,
3a/lauy ¥ Mepbl IO peanusalyy BHYTPEHHEN U BHeII-
Hell momuTuky Poccuiickoit @egepanun B chepe mpu-
MeHeHMA VHQOPMAIMOHHBIX U KOMMYHMKAI[MOHHBIX
TEXHOJIOTUII, HAIpaBJieHHble Ha pa3BUTUE MHPOpMa-
[MOHHOTO 061ecTBa, GOPMUPOBaHIE HAIMOHATHHOI
1udpoBOIl IKOHOMUKY, ObecriedeHne HalMOHAIbHBIX
MHTEPECOB U Ppeann3alMI0 CTPaTerMYecKUX Haluo-
HaJIbHBIX IpMOpUTETOB. B coBoKynHocTu ¢ ITpornosom
COLIMA/IbHO-9KOHOMMYECKOTO pasButuA Poccuiickoi
Denepanuu Ha mepuop mo 2036 roga, KOTOPBIN ObLI
paspaboran MUHMCTEPCTBOM 3KOHOMIYECKOTO pa3BM-
TV ¥ TOPTOBJIM 3TOT JOKYMEHT (pOpMUpYeT IIpaBOBYIO
OCHOBY I pa3pabOTKM KOHKPETHBIX HOPM HAJIOTOBO-
ro IpaBa C Le/IbI0 UX BKIOYeHM:A B TeKcT Hamorosoro
kogekca Poccuiickoit @efepanuu B CBA3M, B YaCTHOCTH,
C IpUMeHeHUeM MHQGOPMAIVIOHHBIX TEXHONOTUI M
pery1npoBaHNs OTHOILEHNII Ha/IOTOBBIX OPIraHOB I Ha-
JIOTOIIJIATEeNIbIIVIKOB IIPY OCYILeCTBJIEHUM B3bICKAHUA,
IIpUBJIeYeHN K OTBETCTBEHHOCTH 33 IIPaBOHAPYLIEHN
B cepe Ha/Oroo610)KeH N, HAJTOTOBOM y4eTe U APYTuX
BIJJaX HAJIOTOBOTO KOHTPOJIA.

Ilog BnuMAHMEM Lenell M OPUEHTUPOB, YKa3aHHBIX
B TaKMX IIPOrPaMMHBIX [OKYMEHTAX, IPOMU3OLIEN
pAJL M3MEHEHMII B MHCTUTYTE HA/0TOBOIO KOHTPOJIA.
Hanpumep, mosaBmica Takoyl 4acTHBI MHCTUTYT Ha-
JIOTOBOTO IIpaBa KaK HAaJOTOBbII MOHUTOPVHI, IpeJ-
MOMATAIOINI  COTPYJIHMYECTBO HAJIOTOBBIX OPraHOB
¥ HAJIOTOIIaTeNbIIKOB.

Hedopmanysa my6IMIHBIX ¥ YaCTHBIX
Ha4yajI B HAJIOTOBOM KOHTPOJIe MO
BIUsAHUEM I PpOBU3AIUNI

Kpome Toro, mpm ocyujecTBieHUM HalOTOBOIO KOH-
Tpons fedopMupyeTcs myOnmM4Has poib rOCYAapcTBa
B HAJIOTOBBIX OTHOIIEHVX 3a CYeT IIPYMeHeHsA NHPOP-
MAaI[MIOHHBIX TeXHOJIOTMIL.
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Tak, Ha/IOTOBBINI KOHTPO/Ib OCYIIECTB/ISAETCA B paMKax
peanmusanyu crpaternn «LIudpoBoit sKOHOMUKM», Iie-
JIbI0 KOTOPOI AABJIAACTCA MaKCUMA/IbHOE YOB/IeTBOPEeHe
HoTpeOHOCTelT BCeX ee YYaCTHMKOB 3a CYET UCIIOIb30-
BaHNA MHQGOpPMALUN, B TOM YIC/Ie epcoHanbHoit. OHa
OblIa yTBepKaeHa teToM 2017 rofa, 1 peann3oBbIBaThCS
momkHa o 2024 roya B COOTBETCTBUM C HAMEYEHHBIMU
aTanamm.

B xayecTBe OfHOTO U3 CIOCOOOB ee peanu3aluy MOXHO
CYMTATh CO3/laHNE U COBEPIIEHCTBOBaHME aBTOMATHU3U-
poBaHHOII MHGOpMaIMOHHON cucTeMbl «Hamor» (manee
- AVIC «Hanor») ¢ nHpOpMaIMOHHOII CUCTEMOT «DJIeK-
TPOHHBIII KaOMHET HaJIOrOIIIATe/IbIIVIKA».

Ina obecredeHuss ux pa3pabOTKM U IPUMEHEHUS
B cTpykrype QDemepanbHOil HamOroBoit Ciy>x6er Poc-
cmitckoit Pepmepanun ¢ 2013 roga ¢yHKUMOHMpYeET
YnpasneHue MHGOPMAIVIOHHBIX TE€XHOJIOTUI, KOTOpOe
OTBETCTBEHHO 3a VH(OpPMALNOHHOe obecredyeHne
IleATeTbHOCTM HA/IOTOBBIX opraHoB. Ero craryc sakpe-
e B IIpuxaze ®HC Poccum ot 29 utona 2013 1. Ne
MMB-7-6/259.

C 9T0I1 Xe LIeIbI0 CO3JaH JMYHBIN KabMHET HajIoro-
IJIaTe/IbIIMKA — MH(POPMAIVIOHHBI PeCypC U CPEfCTBO
CBSA3YM C HA/JIOTOBBIM OPIaHOM, KOTOPBINl MCKIIOYAET,
HampyuMep, PUCK IIOTepy HAIOTOBOTO YBeZOM/IEHNS
U IpepnonaraeT 6e3yCIOBHYI BO3MOXXHOCTb VICIOJ-
HUTDb 0053aHHOCTU B CpoK. Ha ceropHAMHNIT eHb OHN
CO3/IaHbl, HalIpuMep, MiAd PU3NYECKUX UL, IS UHU-
BUJIya/IbHBIX IIpeANIpMHUMATENe, [/ OpraHU3aIuil.
B TOM uucie MMEITCsA yHUBepCaIbHbIE TMYHbIE KaOu-
HETBI, TO3BO/IAIONINII YJOBIETBOPUTD 3AIIPOC II/IATENb-
I[MKA [10 TOMY M/IM MIHOMY BOIIPOCY, Hanmpumep, «Prcku
Ou3Heca: IpoBepb ceOs M KOHTpAreHTar.

B HanoroBom xopekce Poccuiickoit ®epepaunm s
3TUX Iiejlell MOsBMIAch cTaThs 11.2, KoTOpas TpebyeT
[aTbHEIIIer0 pasBUTUSA HOPMATMBHO-IIPABOBOI 0as3bl
U TIPUHATHS HOBBIX IPAaBOBBIX aKTOB, Halle/ICHHBIX Ha
obecrievuenne 3¢deKTUBHOrO MCIONB30BaHMUS HAO-
rOIIATE/NbIMKAMY CBOMX JIMYHBIX KaOMHETOB M, KakK
CTIeiCTBUE, COKpallleHue OyMa)KHOTO [JOKYMEHT0000-
poTa MeXJy HaJOTOIUIATeNIbIINKAMY ¥ HaJIOTOBBIMU
MHCIEKIVSAMI, A TAK)Ke CPOKOB IIO/Ty4eH I JOKYMEHTOB
U PacxofioB, CBS3aHHBIX C UX HampajeHueM [nbynra-
Hos 2015, c. 15].

JpyruM HpOrpaMMHBIM IPOJZYKTOM, CO3JAHHBIM [
peajmsanuy  NpOrpaMMbl  LM(GPOBOIl  SKOHOMMUKI,

SABJIAETCA MPOTPAMMHBIN KOMIUIEKC aBTOMATH3MPOBaH-
HOTO KOHTPOJIS 32 HAJIOTOM Ha J0OaB/IEHHYIO CTOMMOCTD
- IIK ACK «HIIC». ®yHkinmoHupyeT oH ¢ KoHIla 2013
rozia, ¢ 2015 roga mucnonb3yercsa HoBas Bepcusd — HIC-
1. Cospgan ACK «HJIC» ¢ npumeHeHMeM HOBENIINX
00/IaYHBIX TEXHOJIOTMIL, YTO IO3BO/ISIET aHAMN3MPOBATD
omepanuy B pexXumMe peanpbHOro Bpemenn. [Tomo6Has
CHUCTeMa II0Ka He MMeeT aHanoros B Mupe. OCHOBHas 3a-
maua cosmaunss ACK «HJJC» - momHas aBTOMaTU3aIus
KaMepa/TbHBIX IPOBEPOK I10 ITOMY HAJIOTY.

IIpu aToM, IO HalleMy MHEHUIO, HECMOTPsA Ha BHefIpe-
HJ€ aBTOMATM3ali B OTHOIIEHNUs HAaJIOrOIlIATeNbIN-
KOB 1 HAJIOTOBBIX OPraHOB, KOHTPOJb Y>KeCTOUYMIICH
U HA/IOTOBBIN OpTaH, peanusysd MyOmmdHble QYHKIWN,
3aHs/ 0OBMHUTeNbHYI0 mosuuuio. Hanpumep, B ACK
HIC-2 Ha rpynnbl #enATcsA He caMM PUCKHU, KOTOpble
MOTYT BO3HUKHYTb B [€ATEIbHOCTY Ha/IOTOIIaTe/IbLIN -
Ka ¥ IPeACTaB/ATb TY WIM MHYI0 ONACHOCTb B 3aBMUCU-
MOCTU OT YCTAHOBJIEHHOJ 3aKOHOM OTBETCTBEHHOCTH,
a Ha/JOrOIIaTe/NbIIMKN. B OTHOLIEHNN I/IaTelbIINKOB
C MAaKCHMMaJIbHO BBICOKMM PUCKOM COOTBETCTBEHHO IIPO-
BOJIUTCA M MAKCHMAJIbHOE KO/NIMYECTBO MEPOIpUATHUI
HaJIOTOBOTO KOHTpOA. KputepuaAmMu oTHeCeHMs K TON
VIV MHOJI TPYIIIIe BBICTYIAIOT Ha/lM4ye WM OTCyTCTBIE
aKTVBOB, CBOEBPEMEHHOCTb U monHoTa ymatel H/C,
¢dakT mpepocraBieHus feknapaunit. Kpurepun odeHb
MHOTOYMC/IEHHBI, U IIOCTOSIHHO JOPabaTbIBAIOTCA HAJIO-
TOBBIMM OPraHaMI.

Kpowme Toro, Ha 1o6pOCOBECTHBIX HAIOTOIIIATENbIINKOB
BO3JIO)KeHa 00s3aHHOCTb IPOBEPKM CBOMX KOHTPAreH-
TOB, €C/TU OHM TIPETEH/YIOT Ha BO3MellleHIe Hamora u3
6romKeTa. IIpoBepATh IpM 3aK/IIOYEHNN CHEIKY HY)KHO
He TO/IbKO PeaIbHOCTDb MeATENTbHOCTH APYroil OpraHm-
3auun, HO U COOMofieHre el 0053aTeNbCTB 10 yIIaTe
Ha/IOTOB. JTO (QaKTUYecKu O3HaYaeT CBOeoOpasHoe
«IIepeK/Ia/ibIBaHye» Ha YaCTHBIX CYO'bEKTOB KOHTPOJIb-
HO-Ha/I30PHBIX TIOTHOMOYNII TOCYAaPCTBA.

lapaHTHel TpaB YaCTHBIX CYO'beKTOB HAJIOTOBBIX OTHO-
IIEHMI IIPY 9TOM ABJIAETCS TO, YTO MHGOpMALNs, ONTY-
yenHasa u3 ACK HJIC-2, He MOKeT ObITh MCIIO/Ib30BaHA
HaJIOTOBBIMI OpPTaHaMI IIPY PaCCMOTPEHNM HATOTOBBIX
CIIOpoB B cyfax. [l B3bICKaHMA HENOMMKM Has3Hada-
eTCsl CTaHJAapTHAs Bble3[jHas IIPOBEPKaA, a IIOTy4YeHHbIE
IpM ee OCYLIeCTBIEHUM CBefleHNUs yXKe MOTYT ObITb
BK/IIOYEHBbI B MaTepHasibl yTOIOBHOTO Je/a WIN Jiea 00
aIMVHVCTPATVBHOM IIPaBOHAPYIICHN.
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B 2019 ropgy mimaHmpyerca [anbHelllee COBEPILEH-
CTBOBaHNE MeXaHM3Ma Ha/IOTOBOrO KOHTPOJIA 3a CYeT
BHezipernsa ACK HJIC-3. Ilo cpaBHeHMIO C IpefbIny-
mumu Bepcusamu, ACK HJIC-3: Bo-niepBbIX, COIepKUT
nHpopmanuio n3 llenrpanproro banka Poccun o ¢ak-
TaX YIUIAThl HAJIOTd, a He TOJIbKO O CHAAHHBIX JleK/Iapa-
LMAX HAJOTOIJIaTe/IbIIVKOB; BO-BTOPbIX, IIPEJIIoNaraer
B IlepCHeKTNBe oObeguHeHne 6a3 maHHBIX Pocduumo-
Hutopunra u QefepanbHOl TaMOXEHHON CITy>KObI
Poccniickoit @epepany; B-TpeTbUX, IpeACcTaBIAeT CO-
6011 KOMIITIEKC Mep TOTa/JbHOTO C/IEXKEHMs, TOCKOIbKY
BK/II0OYaeT MHQOPMAIMIO He TOJBKO 00 OpraHM3arusax
Y VHAVMBUAYATIbHBIX HpPeAIpUHMMATENAX, HO U o u-
3MUeCKUX JIMIIAX; B-U4eTBEPTDIX, ITO3BOJIAET OTC/IEHUTD
MHPOPMALNIO HE TOTBKO C KOHTPOTbHO-KACCOBOM TeX-
HIKMY, HO ¥ C KHUT IIPOfIaXK.

J7st  HajoromnarenbliyKa IOCHEACTBUS BHEJPEHNUS
HJIC-3 odeHb cepbesHble, IIOCKOJIbKY OHa IIO3BOJLAET,
B OT/IMYMeE OT IpefIecTBYIOIMX BepCcuii, aBToMaTIye-
ckr popMUPOBATH OTYET O MPOBEIEHHOM HATOTOBOM
KOHTPOJIe, KOTOPbIil IepefaeTcs B MPaBOOXPAHUTENIb-
Hble OpraHbl /i BO3OYXKIEHWUs YTOJOBHOTO fiefia IO
MpU3HAKaM MOIIeHHMYeCTBa 6e3 HeOOXOMMMOCTI TNY-
HOMl BCTpeYM C HAJIOTOIIATE/IbIIVKOM HA BbIE3[HOI
IIpOBEpKe.

Kpome Toro, mpu Bceil NepCceKTUBHOCTY PAa3BUTUA UH-
(hOpMaIMOHHBIX TEXHOTIOTHUII €B HAJIOrOBOM KOHTPOJIE
y 3TOrO Ipollecca ecTb U Kak MYUHIMYM JIBe CTIOXHOCTY,
CBS3aHHBIE C Te€M, UYTO JaJeKo He Ka>KAbIM HajaoroIla-
TENBIINK MMeeT BO3MOXXHOCTD MCIIOAb30BaTh TEXHUYE-
CKIMe YCTPONCTBA, HAallpUMep, B CMJIY BO3pacTa, U Jlajib-
Hejilllee YC/IO>KHeHMe U 0e3 TOro M3uiIHe 00’beMHOTOo
UL HEIIPOCTOT'O HAJIOTOBOTO 3aKOHO/ATEe/IbCTBA.

3akiouyenne

OCHOBHOJI TeHJieHLIMell Pa3BUTUA HAJIOTOBOTO IIpaBa
Poccun sBnsercsa pedopmanysi HamoroBOM CUCTEMBI
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C TOYKM 3PEHMUsA COOTHOIIEHVS oObeMa IpaB U 00s-
3aHHOCTEN Ha/OrOIIATENIbIMKA, C OJHON CTOPOHBI,
U TOCY[apCTBa B JIMIle HA/JIOTOBOrO OpraHa, ¢ APYroi
croponbl. Takas gedopmanus OKasplBaeT BIUSAHME Ha
IPUHIMINAIbHBIE BOIIPOCHI COOTHOIICHN ITyO/IMYHBIX
Y 9aCTHBIX Ha4a/l B PETYIMPOBAHMUM HAJIOTOBBIX OTHO-
mennit. OFHOM U3 KIIOYEBBIX IPUYMH TaKoil medop-
MauuMy ABNAETCA peanmsanusa B Poccum mporpaMmbl
111 pOBOI SKOHOMYKY, KOTOpas IIpeArioaraeT IOMIMO
pelIeHNA KOHLENTYaNbHbIX BOIIPOCOB O BO3MOXXHOCTH
JCIIONIb30BAHMsA a/IbTEPHATUBHBIX IUIATEKHBIX CPENCTB
B BIJIe Pa3IMYHbIX BUJOB KPUIITOBA/IIOT B BUfE OUTKO-
VHOB, aJIbTKOVMHOB M T.II. TaKXX€ aKTUBHOE I03TAIlHOE
BHEJpEHME B HAJIOTOBble OTHOLIEHMA II0 KOHTPOJIIO
U B3bICKaHMIO, a TAK)Ke HaJIOTOBOMY Y4€TY MCIIO/Ib30Ba-
HUA aBTOMATU3MPOBAHHBIX MH(OPMAIL[MIOHHBIX CUCTEM,
TAaKMX KaK, HallpuMep, aBTOMATU3NpPOBaHHasA NHPOpMa-
LMOHHaA cucteMa «Hamor» u mporpaMMHBIN KOMILIEKC
aBTOMAaTM3JMPOBAHHOTO KOHTPOJIA 32 HAJIOTOM Ha 100aB-
neHHyto croumoctb — [TIK ACK «HIC». ITpn sTom Takne
HOBOBBEJIEHUA MMEIOT KaK IIOJIOXUTENbHbIE CTOPOHBI
I/ HaJIOTOIIaTeNbINMKA, TaK M BBISBIBAIOT MHOIJA He-
KOTOPbIE CIIOKHOCTY IIPU MX VMCIIONIb30BAHMM I, HA HAII
B3IJIAAJ, B ONIP€/IeIEHHBIX C/TyYasX IPEJIIONaraioT SOOI -
HUTE/IbHbIe OTPaHNYeHNs U 005A3aHHOCTU I YaCTHBIX
CyO'beKTOB HaJIOTOBBIX OTHOIIeHMI1. [Togo6HbIe mpoiec-
CBI, IT0 MHEHMIO aBTOPA, TPeOYIOT OOLUIMPHOTO HAYYHOTO
M3Y4YEeHNA M OCMBICTIEHNA.

bubnuorpadnsa

JMamupyc JI.B. (2018), Lugposas sxoHomuxa. Ynpasnerue
ANEKMPOHHBIM OUHECOM U INEKIMPOHHOL Kommepyueti,
Mocksa.

Hosuuxwuit V.B., Ileperepckuit V1.C. (2004), Pumckoe uacm-
Hoe npaso. Yuebrux, Mocksa.

SIn6ynranos A.A. (2015), IIpedmem u cucmema GuHAHCOB0-
2o npasa: Monozpagust, Mocksa.

Annual Center Review 2018 no. 11



DOI: 10.15290/acr.2018.11.06

Elena Kireeva

Russian Presidential Academy of National Economy and Public Administration

Russia
elena_kireeva02@mail.ru
ORCID ID: https://orcid.org/ 0000-0003-2090-5299
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Abstract

In the present article the Author on the basis of compar-
ative legal and system analysis of the Russian legislation
and practice of the Ministry of Transport of the Russian
Federation formulated the main directions of interaction
of the Ministry of Transport with other Federal Executive
Bodies, defined the basis of its legal status, systematized
the existing powers and defined the main tasks of the
Ministry in the medium term. The article also reflects the
issues of financial support for the activities of the Ministry
of Transport of Russia and the main indicators of improv-
ing the competitiveness of the transport system of Russia,
as defined in the strategic planning documents.
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KnroueBble crmoBa: yrpaBjieHMe TPAHCIIOPTOM, MUHM-
CTepCTBO, (efiepanbHble OpraHbl UCIIONTHUTEIbHOI BJIa-
CTHU, CTpaTerndecKoe IIaHMpPOBaHNe

BBenenue

MunncrepctBo Tpancnopra Poccmiickoit Pepmepanun
SBJIACTCA 3JIEMEHTOM EIVHOV CUCTEMBI (efepaabHbIX
OPraHOB MCIIO/IHUTE/IbHON BJIACTY, COCTABHOM YacCThIO
€€ CTPYKTYPpbl. B 3T0i1 cBA3M BecbMa MHTepeceH BOIPOC
0 TOM, KakuM 0OpasoM CTPOSTCS B3aMMOOTHOIIEHNs
[aHHOTO (befrepasbHOrO OpraHa MCIIOMHUTE/IbHON BIIa-
ctu (manee — ®ONMB) ¢ MHBIMU 3/IEMEHTAMI CUCTEMBI.

BsanmopeiicTBue MEXAY 9NIEMEHTaMU CUCTeMbl de-
lepa/IbHBIX OPTaHOB JCIIONHWUTENbHOM BIACTU MOXET
HPOSIB/IATHCSA B PA3/IMYHBIX (POPMAX, 9TO MOXKET OBITh
Ha/I30p ¥ KOHTPOJIb 32 PabOTOI MIUHUCTEPCTBA MU €T0
I0/1BeJOMCTBEHHBIMI OpraHaMM, KOOPAMHALVS PabOTHI,
obmeH nHpopMaryeil MeX[y 37IeMeHTaMy CUCTEeMBbI,
UT.J.

BaauMopeiicTBie MeXIy (efiepabHBIMU OPraHAMU JIC-
HO/IHUTE/IBHOV BJIACTYU OCYLIECTBIIAIOTCS, IIPEXK/ie BCETO,
B ¢opMe TOKYMEHTO000pOTa, a TaKXe B popMe IpoBe-
JIeHUsI COBMECTHBIX MEPOIPUATIIL, CO3IaHMsI KOOP/MHA-
ILIVIOHHBIX OPTaHOB.

B nureparype HasbIBalOTCA 1 Takue GOPMbI B3auMOfeli-
CTBU:A, IPUMEHUTENIBHO K JIBYyM YPOBHAM BePTUKa/IN UC-
HIOJIHUTE/IbHO BIIaCTU — (pefiepaIbHbIM OpraHaM MCHOJI-
HUTEIBbHON B/IaCTY M OpTraHaM MCIOTHUTEIbHO BIACTU
cy6bekToB PO:
— COBMECTHOE OCYIIECTB/IEHNE IPaBOTBOPYECKOI
IeATe/IbHOCTH;
— COBMECTHYIO [€ATEIbHOCTb B paMKaX e[[MHOI CI-
CTeMBbI VICIIOJTHUTE/IbHOI BIIACTH;
- pas3pabOTKy ¥ peanyn3alyio COBMECTHBIX IpO-
rpaMM U IIPOEKTOB Ha [I0JIeBbIX Haualax;
— IpOBeJeHNe COBMECTHBIX 9KCIIEPMEHTOB;
- NCIONb30BaHME  COIMIACUTE/NbHBIX  IPOLERyp
[Kpacnos 2006, c. 14].
IIpumenntenbHo k MuHucTepcTBy TpaHcnopta PO
B3anmopericteue ¢ @OVIBamn peanusyeTca mpu ocy-
LIeCTB/IEHNY COITIACOBAHHBIX JEMCTBUI IO peanusanun
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OTHE/IbHBIX TOCYAAPCTBEHHBIX (PYHKUMII M OKasaHUIO
TOCY/JapCTBEHHBIX ycIyr Ha ocHoBaHuy Ilpukasa
MunTtpanca Poccun ot 3 mapra 2006 r. Ne 27 (pen. ot
26.06.2017) «O6 yrBepxaenyn Permamenta Mununcrep-
ctBa TpaHcnopTa Poccmiickoit Penepannm», KOTOPbIi
IpefgycMaTpuBaeT Takye popMbl B3auMOJENCTBIA, KaK:
1. o6pa3oBaHMe KOOPAVMHAIVOHHBIX 1 COBEIIATeNb-
HBIX OPraHOB, B IOP:AJKe, OINpefesieMOM HOP-
MaTUBHBIMM TIpaBOBbIMM akTamu IlpesupmenTa
Poccniickoit ®epepanun, IlpaButenbcrtsa Poc-
cutickont depeparun,
2. IpMHATHE COITTACOBAHHBIX MJIM COBMECTHBIX aKTOB
MuHucTepcTBa ¢ MHBIMU (efiepaTbHbIMU OpraHa-
M VCIOJTHUTENBHON BJIACTY, PYKOBOACTBO Jes-
Te/IbHOCTBIO KOTOPBIX OCYyIIecTB/sAeT IIpesnupmenT
Poccniickoit  @emepauymu wunu IIpaBuTenbcTBO
Poccuiickoit @epeparun.
XapakTepHbIM IPUMEPOM B3aUMOJENCTBUA MUHU-
crepcTBa TpaHcnopra P® ¢ mHbIMM demepanbHbIMM
opraHaMy MCIIOIHUTE/IbHONM BJIAacTM, ABIAIOTCA B3a-
UMOJIeJICTBIe, TpoXofsdiiee MeXAy MuHuctepcTBoM
TpaHcnopTa Poccuiickoit epgepanyy 1 MuHuCTepcTBOM
¢dunancoB Poccuiickoit Penepannn. Tak, cormacuo Ilo-
craHosieHuo IIpasutenscTea PO ot 30 nronsa 2004 1. Ne
395 (pen. ot 28.12.2018) «O6 yrBepxaenun Ilomoxenns
o MunucrepcTBe Tpancnopta Poccuiickoit Pepepanym»
Muntpanc Poccun umeer IOMHOMOYMSA BHOCUTD B Mu-
HucrepcTBO ¢uHaHCOB Poccuiickoit Pemepanuu npen-
noxeHus no ¢opmuposanuo degepaabHOro OOIKeTa
" (UHAHCHPOBAHUIO IOABENOMCTBEHHOI MMHMCTEp-
CTBY (eepaTbHbIX CIYXO0.

B manHOM ci1y4ae peyub UIET O TOPM3OHTAIBHOM B3aVIMO-
nevictBuu v B3anMooTHoIIeHusx @OVIBos. Ho mockonb-
Ky CTPYKTypa WCIIOJIHUTEIbHOM BIACTU MepapXudHa,
He MEHEe BAXXHBIM ABJIAETCA BOIPOC O BEPTUKATbHOM
B3anMopericteuu. Ha ocHopanun ct. 112 KoHcturynun
P® IlpaButenncrBo PO sABsA€TCA BBICUIMM OPTaHOM MC-
TIOTHUTENbHOM BIACTH.

CornacHo ®PefiepaTbHOMY KOHCTUTYIMOHHOMY 3aKO-
Hy oT 17 mexabps 1997 r.Ne 2-@K3 «O IIpaBurenpcrse
Poccuiickoit @epepannm», [IpaButensctso Poccuiickoit
Qepepanuy B Ipefenax CBOMX IOTHOMOYMII B LENAX
obecredyennsa codetanus nHTepecos Poccmiickoit Oepe-
paunn u cybwpekroB Poccuitickoit Pemeparuy 1o npen-
MeTaM COBMeCTHOro BefeHMA Poccuiickoit @epepanun
u cy6pexToB Poccnitckoit @epepanuu B cdepe ocyect-
BJIEHNSI VCIIONMHMUTENbHO BIACTM KOOPAUHUPYET [esd-
TEJIbHOCTb OPTaHOB MCIIOIHUTEIbHONM B/IACTH, BK/IIOYasd
Munncrepctbo Tpancnopta Poccuiickoit @epepanumn.
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B Taxoit >xe Mepe MuHKCTepcTBO TpaHcnopra PD mo-
JKeT OCYILIeCTB/IATh 0OpaTHYIO CBsA3b ¢ [IpaBuTenbCTBOM
Poccuiickoit ®epepanym. Tax, cormacuo Ilocranosre-
Huto IIpaButenbcrsa PO ot 30 mroma 2004 r. Ne 395
(pen. ot 28.12.2018) «O6 yTBepxpeHuu IlonoxeHus o
Mnunucrepctse TpaHcnopra Poccuiickoit Pegepannm»,
B Io/THOMO4MA MuHucrepcrBa Tpancnopra PO sxopur
BO3MOYXHOCTb BHOCUTD Ha paccMoTpeHue B IIpaBurens-
ctBo Poccmiickoit ®epepanyy npoekTsl (efepanbHbIX
3aKOHOB, HOPMAaTUBHBIX IIPaBOBBIX aKTOB IIpesupjenTa
Poccniickoit @enepanun u [IpaBurtenbcrBa Poccuiickoit
Depepanyu 1 fpyrre TOKYMEHTBI, 10 KOTOPbIM Tpely-
etcsa peuteHne IIpasurtenbctBa Poccuiickoit @enepanun,
II0 BOIIPOCAM, OTHOCAIIVMCA K YCTAaHOBJICHHOM cdepe
BefieHVsA MUHMCTepCTBa U K cepe BeeHN TIOJBENIOM-
CTBEHHBIX eMy (QelepalbHbIX CITyX0, a TakKe IPOEKT
IUIaHa pabOoThI M IIPOTHO3HBIE TI0KA3aTe/N AesATeTbHOCTI
MuHucTepcTBa.

ITogBenoMcTBeHHbIE OpraHbl MIHMCTEpCTBA TPAHCIIOP-
ta Poccuiickorn depmepanuy HAXOAATCS B BeleHUU
MuHuUCTEpCTBa, YTO O3Ha4YaeT, 4TO MMHUCTEPCTBO
TpaHcriopTa P® ocymiecTBaseT KOOpAMHALNIO U KOH-
TPOJIb I€ATEIbHOCTY IIOABEJOMCTBEHHBIX OPTAaHOB, B TOM
YJICTIE TIO/IBEJOMCTBEHHBIX MIUHUCTEPCTBY yUpEXIeHUI
Y OpraHu3anuil.

B Begenuyu MunuctepctBo TpaHcnopra PO cocrosart: 1
KOOpAMHMpYeMast Cyx6a 1 5 areHTCTB, 11 mOgBeTOM-
CTBEHHBIX OPraHM3alMii, a TaK)Xe pasIudHble COBeIla-
Te/IbHbIE ¥ KOOPAVUHUPYIOIINE OPTaHBbl.

Pucynok 1. ITopsegomcrBennbie MunTpancy Poccun
(denepanbHbIe OpraHbl NCIOTHUTETHHOI BIACTH

MWHUCTEPCTBO TpaHEcnopTa
Poccuitckon degepatiun
MunTpaHc Poccuu

; |

Defiepansioe
chyx6a o areHTCTED [0pOKHoe areHTCTR0
Haaopy B BO3AyLIHOMO areHTCTREO ¥eNeIHonapo

chepe TpaHENopTa KHOTD

TpaHCNopTa TRaHENopTa

! }

DEfepabHoe

DanepabHoe Dengpansioe
areHTCTRO
MOPCKro
PEUHOro

Tparcnopra

Denepantian

Vcrounnk: Cob6cTBeHHast pa3paboTKa.
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TakuMm o6pasoMm, XapakTepusys B3aMIMOOTHOIIEHUS
MuHTpaHCca ¢ MHBIMU 3BEHbAMU CUCTEMBI VICITOTHUTENb-
HOI B/IACTH C/IeflyeT OTMETUTD, YTO B pAMKaX €fIMHOI CI-
CTEeMBI UCTIOMHUTENbHOI BacTy MuHTpaHc Poccum kak
(denepanbHOe MMHUCTEPCTBO OCYIIECTB/ISAET ABa BUAA
B3auMopelicTBus - no BepTukanyu (¢ IlpaBurenbcTBoM
Poccuiickoit ®epepaniuy 1 NOABEJOMCTBEHHBIMU €My
denepanpHOI CTyX00i1, 5 defeparTbHBIMI areHTCTBAMY,
11 TOBENOMCTBEHHBIM MPEeNIpUATUAMU U YIpeK[e-
HUSAMM, TEPPUTOPUANBHBIMM OpraHamy PocaBuariun)
U TI0 TOPM3OHTANN — C UHBIMU (efleparbHbIMI OpraHaMiu
UCTIOTHUTeIbHON Bi1acTu. [Ipu aTOM Mcnonb3yoTcs pas-
nugHble GOPMBI M METOJBI B3aMMO/ECTBUS (B 4aCTHO-
cTH, 06pa3oBaHme KOOPIMHALMOHHBIX U COBEIATeTbHBIX
OpraHoOB, IPUHATHE COIVIACOBAHHBIX WIM COBMECTHBIX
aKTOB MUHMCTEpCTBa C MHBIMU (efiepabHBIMU OpraHa-
MU MCHIOJTHUTETbHOI BJIACTY, KOOPIAMHAIUSA 1 KOHTPOJIb
mesaTenbHOCT noasegoMcTBeHHbIX DOVIBoOB 1 T.11.).

IIpaBoBoili craryc MUHMCTEPCTBA
TpaHcopra PO

B Hacrosmee BpemA [eNICTBYeT IOBOJbHO IIVPOKUI
CIIEKTP HOPMAaTVBHBIX ITPABOBbIX aKTOB, PETYINPYIOLINX
IeATeNbHOCTh MIHMCTepCTBa TpaHcopTa Poccniickoit
Gepepanuy, B unciae koropblx Koncruryumsa Poccmii-
cxoit Pefepanuy, HOPMbI ¥ IIPUHIUIBI MEXIYHapO[-
HOTO IIpaBa, (efiepanbHble KOHCTUTYIVOHHBIE 3aKOHBI,
(denepanbHble 3aKOHBI, akThl IIpesuaenTa, IlpaBurenn-
ctBa Poccniickoit @epepanumy, a Taxoke akTbl MUHTpaHca
u uHbIXx @OVIBoB. bonpimnHcTBO emepanpHbIX 3aKOHOB,
PeryIMpyoImNX TPAaHCIOPTHYIO cdepy, COCTABIIAT KO-
AnUIPOBaHHbIE AKTHI B PAa3IMYHBIX OTPAC/IAX YIIPaB-
JIEHVA TPaHCIIOPTOM, BK/I04as Bospymneii kogekc PO,
Kogexc Toprosoro Mopernnasanus, Kopexc BHyTpeHHero
BOJIHOTO TpaHcnopTa P®, a TakKe yCTaBbl: JKe/Ie3HOLO-
PO’KHOTO TPAaHCIIOPTa, aBTOMOOWIBHOIO TPAaHCIOPTa
U TOPOACKOTO Ha3eMHOTO 3/IEKTPUYECKOrO TPAHCIIOPTA.
B mepeuncieHHBIX 3aKOHOJIATENbHBIX aKTaX YPeTyInpo-
BAaHO pasrpaHMYEHNE IOTHOMOYMI MEXIY PasIMYHBIMU
BuiaMu (pefiepasbHBIX OPTaHOB VICIIOMHUTEIbHON BjIa-
CT IO YIIPABJIEHUIO TPAHCIIOPTHOI OTPACIbIO.

[Tockonbky MuHUCTEpCTBO TpaHcHopra Poccuiickon
Qepepanuu HaxopATca B BefeHun IIpaBurenbctBa Poc-
cniickoyt Pegepannu, GONTBUIMHCTBO €T0 CTATyCO00pasy-
IOIMX aKTOB yTBepKaeHbl IIpaBuTenbcTBoM Poccniickoit
Qepepauuy, cpefy HUX NocTaHOB/NeHNA [IpaBuTenbcTa
P®: ot 30 mrons 2004 1. Ne 395 (pen. ot 28.12.2018) «O6
yrBepxxaeHnu Ilonoxxenns o MuHMCTEpCTBE TPaHCIIOPTA
Poccmiickoit @emeparyy; ot 11 mrons 2004 r. Ne 274 (pep.

ot 28.12.2018) «Bompocsl MuHucrepcTBa TpaHCIOpTa
Poccwiickoit @enepanyy; o 28 mas 2008 . Ne 399 (pex.
ot 28.01.2011) «O HEKOTOPBIX BOIPOCAX JEATETBHOCTI
Mpunncrepcrsa TpancnopTa Poccniickoit @enepanum».

Hapapy ¢ akTamu, cofep>KalyMy HOPMbI MaTepyajib-
HOTO TIpaBa, OIpEeNAIIMMU CTATyC efepaabHOro
MUHUCTEPCTBA, HENCTBYeT 3HAYMTeNbHOE YMC/IO aKTOB,
cofiepKalllX TpOLlecCyabHble, MPOLelypHblE HOPMBI,
OIpefieNALINe MOPANOK Pean3alny IPUHAJIKALIIX
®OVIBam yHKIMIT 1 IOTHOMOYMIT, K KOTOPBIM OTHOCST-
cs1, B IEPBYIO oYepepb pernaMenTsl (TumoBoit permaMenT
B3anmopericteusa POVIBos, Permament MunucrepcTsa
TpaHcropta Poccuiickoit ®Pepepauny, yTBep>KIeHHDIN
ITpukasom Muntpanca Poccun ot 3 mapra 2006 T. Ne 27
(penm. oT 26.06.2017), afMUHUCTPAaTUBHBIE PErTaMEHTBHI
OCYILeCTB/IEHN TOCYAaPCTBEHHBIX (YHKLMII M OKa3a-
HIIS TOCYAPCTBEHHBIX YCIIYT).

B 3axoHoparenbcTBe Poccuiickoit defepanyy geTaabHO
yperyIupoBaHbl TaKye BOIPOCH IIPAaBOBOTO CTaTyca
denmepanbHOro MUHMUCTEPCTBA, KaK €ro Iy M 3afiadln,
cdepnl BemeHMsI, QYHKIMM U IIOTHOMOYMS, TaKXKe VC-
nonb3yercs TepMuH «1pasBa» (POVIB Bupase...). Ilpn
9TOM B Pa3JIMYHBIX HOPMATUMBHBIX IPABOBBIX aKTaxX HET
eIVHBIX IIOXONOB B JCIIO/Ib30BAHMU TEPMIHOJIOINI,
OfIHU M Te >Ke IIPaBOMOYMs MOTYT VIMeTb pasHble HayMe-
HOBaHMA - «PyHKIMA», chepa AeATeNbHOCTI (BeeHIs).

Ina HarmAgHOCTM TIpMBefeM IpuMep CMelleHUA IIo-
Haruit. Ilysxr 5.11(7) Ilonoxxermsa o MwHucrepcrse
TpaHcropta Poccuiickoit Pepmepanyy, copepskamuiicsa
B pasgene II Ilocranosnenusa IlpaBurenbctsa PO or
30 mrons 2004 1. Ne 395 (pen. or 28.12.2018) «ITonmHoMO-
4MA» COREPKNUT CIEAYIONIYI0 GOPMYINPOBKY «OCYIIeCT-
B/ISAeT PYHKIMM TOCYAAPCTBEHHOTO 3aKa34MKar.

Kax oTmeuanocp Bblllle, 3/1eMEHTOM IIPaBOBOTO CTaTyca
MUHICTEPCTBA ABIAITCA ero (pyHkuym. CoBpeMeHHOe
pasrpaHndeHre GyHKIMII CUCTeMBI (efiepalbHbIX Opra-
HOB VICIIOJTHUTE/IbHOJ BIaCTH OBUIO YCTAHOBJIEHO B YKa-
3e [Ipesupenta PO ot 9 mapra 2004 1. Ne 314 «O cucreme
U CTpyKType (efiepabHBIX OPraHOB VICIIOMHMUTETbHON
BrnacT» [Cobpanue 3akoHoparenbctBa PO. 2004. Ne 11.
Cr. 945]. TanubiM Yka3oM ompefeneHo, 4to ¢emepanb-
Hble OpTaHbl JICHOTHUTENbHON B/IACTU MOTYT MMeETb
crepyonye GyHKIMN: 110 BBIPAaOOTKe 1 peann3annm ro-
CYHZapCTBEHHON IOTIMTUKI B YCTAHOBJIEHHOI cepe fes-
TENbHOCTY; TIPMHATIIO HOPMAaTUBHBIX ITPaBOBBLIX aKTOB;
KOHTPOJIIO ¥ HAfI30pY; YIPaB/IEeHNIO TOCYLapCTBEHHBIM
MIMYIIeCTBOM; OKAQ3aHNIO TOCYAAPCTBEHHBIX YCIIYT.

Tak, OCHOBHOJ Iie/lbI0 JIeATENIBHOCTM (pefiepasbHBIX
MMHUCTEPCTB AB/IAIOTCS y4acTye B BBIPAOOTKe U pea-
MU3aLMA TOCYJAPCTBEHHON ITOJIUTUKYM ¥ HOPMAaTMBHOE
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IpaBOBOE peryIMpOBaHME B YCTAHOBJIEHHOI cdepe
fesiTeNbHOCTY, (efiepanbHble CIY>KOBI OCYIIECTBIIAIOT
FOCYapCTBEHHBII KOHTPO/Ib ¥ Haf30p; (emepanbHble
areHTCTBAa IPM3BAaHBI OPraHM30BATh OKasaHME TOCY-
[apCTBEHHBIX YCIYT M YIpaB/leHMe TOCYAapCTBEHHBIM
VIMYII[eCTBOM.

[To 3ampicmy pa3paboTYMKOB pedopMbl HEOOXOLVMO
ObUIO  OCYIIECTBUTb TUIM3ALUIO TOCYAAPCTBEHHBIX
GYHKUMIT M pasfieNieHNe UX MeXJY (defepanbHbIMU M-
HIUCTepCTBaMM, CIy)X0aMM U areHTCTBaMu [Bumrasakos
2011, c. 9]. OgHako Ha MpaKTUKe cucTeMa (efrepanbHBIX
OpraHOB NCIIOTHUTETIbHOI BJIACTYM IIOKAa He obmajjaer
YeTKO BBIP&KEHHOI (YHKIVIOHAIBHON OIpee/ieHHO-
cTbI0. [laHHOE OOCTOATEIBCTBO HE pa3 OTMEYasnoch yde-
HbIMK-agMUHKCTpaTtuBrcTamu [Crapunos 2004, c. 4].

IIpumenutenbHo K MuHucrepcTBy TpaHcnopra PO
HaOJIIoflaeTcsl HapylleHNe pacipefeneHus QyHKIUIL.
Tax, He cMOTpA Ha ycTaHOBJIEHHOe B YKase IIpesusenta
Poccwmiickoit @emepauyy Ne 314 3akperuieHue QpyHKIuI
II0 HOPMAaTMBHO-IIPaBOBOMY peryIMpoBaHMIo 3a (epe-
paIbHBIMM MMHUCTepcTBamy, IIpmkasom MwuHTpaHca
Poccun ot 3 mapTa 2006 1. Ne 27 (pep. ot 26.06.2017) «O6
yTBepKaeHun Permamenta MuHucCTepcTBa TpaHCIOpPTa
Poccmiickoit @epepaunn» [Bro/ieTeHb HOPMAaTUBHBIX
aKTOB (pefiepa/IbHBIX OPraHOB VICIIOTHUTENTbHOI BIIACTI.
08.05.2006. Ne 19.] Ha maHHOE MMHNCTEPCTBO BO3JIOXKIM-
1 PYHKLIMIO TIO YIPABIEHUIO TOCYAAPCTBEHHBIM VIMY-
I[eCTBOM, OKa3aHMIO TOCYJapCTBEHHBIX YCIYT B cdepe
00yCTpOIICTBa TOCYJapCTBEHHOI TpaHMLbl Poccuiickoi
Depepanny, co3gaHusA, pasBUTHUA U ObecriedeHus fesi-
Te/IbHOCTY NYHKTOB IIPOIyCKa Yepe3 TOCYapCTBEHHYIO
rpanuny Poccurickoit @epepanum 1 MecT nepecedeHns
rocymapcTBeHHol rpanniibl Poccuiickoit epepanum.

CrepyommM 371eMEHTOB IIPaBOBOTO CTAaTyca BBICTYIIA-
10T IIOTHOMOYMA MMUHUCTEPCTBA, COBOKYITHOCTb KOTO-
pbIX 0obpasyeT ero KommereHuuo. [oBops o mpobnemax
HeVICTBYIOLIET0 POCCUIICKOTO 3aKOHOMATENbCTBA, OIpe-
Ie/IAIONIeT0 KOMIIETEeHIIMIO (efilepalbHbIX OPraHOB WC-
IIOJTHUTEIbHOM B1acTy, 3aBepTknHa E.B., Kypaknn A.B.,
Kapnyxun JI.B. oTMeuaioT, 4To K/II04eBOi Ipo6IeMoir
ABJIACTCA OTOXAECTBIeHNe ReduHNImiti «pyHKIuA ¢e-
IepanbHOTO OpraHa MUCIOTHUTEIbHO BIACTU» U «IIOTHO-
Moure ¢enepaTbHOTO OpraHa UCIIOJTHUTEIbHOM BIACTI»
B HOpPMaTMBHBIX [IPABOBBIX aKTaX, [IpuBoys npumep ab3.
«r» 1. 3 Ykasa IIpesupenrta Poccuiickoit @epepanym Ne
314, tme B KadecTBe QYHKIVUM (efepaTbHOTO OpraHa
VICTIO/IHUTETIbHON BJIACTY OIIPEJie/IEeHO OCYIIeCTB/IeHIEe
KOOpAMHALMY ¥ KOHTPOJb JeATeTbHOCTY HaXOMSIX-
cs1 B ero BefileHMn pefiepanbHbIX CTyX0 1 depepanbHbIX
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areHTCTB [3aBepTkuHa, Kypaxmn, Kapmyxmm 2018,
c. 17-22]. JIna peanmusaumy ykasaHHO (PyHKIINM MUHM-
CTPY IpPEROCTaBIAITCA QYHKIUY, KOTOPbIe, B CYIIHO-
CTU, ABJIAIOTCSA MOTHOMOYMAMIH, TaK KaK OTPakaloT I0pU-
AMYEeCKM 3HauMMBble JeNCTBUA, MOCPENCTBOM KOTOPBIX
OCYIeCTBAACTCA PYHKUMA KOOpAnHauun. Tak, MMHUCTp
«YTBep>K/laeT eXKeTONHbII ITaH», «BHOCUT B IIpaBuTesn-
ctBo Poccmiickoit depepanyy NpOeKT MONOXKEHNA»,
«BHOCUT B MuHncrepctBo ¢unancos Poccumitckoir Pe-
mepanuy IpefIoXeHNsA», «BHOCUT B IlpaBmrenbcTBo
Poccuiickoii @efepanyy IpOEKThI», «JaeT MOPYYEHNA»,
«KOHTPONMPYET UICIIOTHEHNEY.

Ilepeyenp nmomHomMounii MuHTpaHca yperynmpoBaH J1o0-
BOJIbHO LIMPOKUM CIIEKTPOM HOPMATMBHBIX IPaBOBBIX
aKTOB, BK/II0Yasl KOHEKCHI, perlaMeHTUPYIOLINe OTHe/b-
Hble BUJBI TpaHCIOpTa, yKasbl IIpesupmenta P®, ycra-
HaB/IMBalolINe obllee pasrpaHndeHne GyHKINI MEXAY
pasnuuabiMu Bugamu OOVBos, nocranosnenns:a Ilpa-
BUTeNbCcTBa PO, onpenendmone cTaTyc NoiBEOMCTBEH-
HBIX €My OpPTraHOB, BKmo4ass MunTpanc Poccun. Camblit
HeTa/IbHBIN NepeyeHb MOoMHOMO4MII copepxxutcs B Ilo-
cra”osnenuu IIpasurtenbcta PO ot 30 urona 2004 1. Ne
395 (pen. ot 28.12.2018) «O6 yrBepxaennnu ITomoxenns
o MunuctepcTBe Tpancnopra Poccuiickoit @egepaninm».

XapakTepusys [NAaHHOM HOPMATHMBHBIN aKT, ClIefyeT
OTMETUTDb 3HAUUTE/IbHBII 00BEM 3aKpeIIEHHBIX IIOJI-
HOMOUMIT (IO CaMbIM HPUOIU3UTEIbHBIM TIOACYETaM II.
5-6 Ilonmoxxenusa o MuHTpaHce copepXaT nopsgka 200
MO3MLINIT), 9TO TIPU TOM, YTO IepedyeHb IOTHOMOYMIA
B HUX ABJIAETCs MCYepIbIBAOLINM. B monoxxeHun mme-
eTCA 3allpeTHTe/IbHble HOPMbI, B YaCTHOCTH, CBSI3aHHbBIE
C peanu3sanueil GyHKIVN IO KOHTPOIIO ¥ HAJ30PY.

Knaccuduxanyro IIOJTHOMOYMIA MunncrepcrBa
TpaHcropra P®, n3/10)XKeHHBIX B YKa3aHHOM ITOJIO>KE€HUN
MO>XHO OCYIIECTBJIATD 110 CIEAYIOLUM OCHOBaHUAM:

1. mo xapakTepy HOMHOMOUMIT (K IpuUMepy, Ipa-
BOTBOpYECKIe, 0000IeHe 1 aHa/IM3 [IPaBONIPHU-
MEHUTENIbHON MPAKTUKM, OCYIIECTBJIEHNE TOCY-
[apCTBEHHBIX 3aKYIOK I T.1.),

2. 1o cdepaM IpaBOBOTrO PeryIMpoBaHNs (B IEPBYIO
ouepenib, MCIONb3YeTCA KPUTEPUIl OTpacieBoro
yIpaBleHusA — BO3[YLIHBINA, BOMHBIN, >KelIe3HO-
TOPOXKHBIN, MOPCKOII TPaHCIOPT, TPAHCIIOPTHAs
MHQPaCcTPyKTypa, TPAHCIIOPTHAsA 0e30IaCHOCTDb
U T.I.),

3. mo mpaBoBOJ (opMe HPUHATBHIX pelIeHuit (Io
IpMHUMAeMbIM aKTaM YIpapleHus (mpasuia,
MOJIOKEHNUA, AJMUHUCTPATUBHbIE pPeIJlaMeHTBhI,
MHCTPYKIUN U T.JT).
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3agayu 110 pa3BUTHIO TPAHCIIOPTHON
OTPACIU HAa CPETHECPOYHYIO IEPCHEKTUBY

[Tpunarne depepanbHOro 3akoHa oT 28 mioHA 2014 T
Ne 172-®3 (pen. ot 31.12.2017) «O cTpaTernyeckoMm Ia-
HupoBaHun B Poccuiickoit @efepannm» CTamo MMITY/Ib-
coMm A mspanua IIpasurtenbctsoMm PO HOpMaTMBHBIX
TOKYMEHTOB CTpaTernyeckoro U MpOrpaMMHOIO Xapak-
Tepa, B UX 4ncie TpancnopTHas crparerusa Poccuiickoit
@epepanyn Ha nepuof fo 2030 ropa, rocygapcTBeHHasd
nporpamma Poccuiickoit ®@enepaunn «PasButue tpaHc-
IIOPTHOI CUCTEMBbI» ¥ Psfi ApyTuX mnporpamm. [laHHble
JIOKYMEHTBI, @ TAK)XKe Iy O/IYHbIe leK/Iapaliuy KIII04eBbIX
Lie7Iell M IPMOPUTETHBIX 33/ja4 MIHMCTepCTBa TPAHCIIOP-
ta Poccuiickoit @epepauny Ha 2017 u 2018 ropmpl onpe-
TeNVIN OCHOBHBIE LIENIN U 3a/la4y/l pa3BUTHUA TPAaHCIOPT-
HOJI CHCTeMBI Ha CPEIHECPOYHYIO IIEPCIIEKTUBY, a TAKXKe

OCHOBHBIE Pe3y/IbTaThl, KOTOPBIX HEOOXOANMMO JOCTUYD
B Pas/JIMYHBIX 00/1ACTAX TPAHCIOPTHOI 06/TaCTH.

Heo6xonuMo OTMeTUTb, YTO B HOKYMEHTaX CTpare-
IMYECKOro IUIAHMPOBAHUs M HMPUHATHIX HAa UX OCHOBE
HOPMATVUBHBIX IIPaBOBbIX akTax MuHTpanca Poccun
copMynMpOBaHbI OCHOBHBIE LI/ U 3a/Ja4y IesITeIbHO-
ctu manHoro @OV Ba, a Tak)ke K/II0YEBBIE IMOKa3aTen,
KOTOPBIX HEOOXOAVMMO [JOCTUYb B CPeHECPOYHON mep-
CIIEKTVBE. B 3TOI CBA3M XOTe/IoCh Obl OCTAHOBUTHLCA Ha
HEKOTOPBIX Pe3y/IbTaTax, KOTOpble OBbUIM JOCTUTHYTHI
B TPAHCHOPTHOI OTPAC/IN IO peanusanuy 3ajad, 3aKpe-
IVIEHHBIX B IyO/IVYHBIX JeK/Iapalysax KIOYeBBbIX LieJieit
M TPUOPUTETHBIX 3afiad MMHUCTepCTBAa TpaHCIOPTA
Poccmiickoit Penepaunn na 2017 u 2018 ropsr (cm. Ta-
6y 1).

Ta6nuua 1. Ilokasarenu peanusauuu Ilnana gesrenbHocTH MuHucTepcTBa TpaHcnopra Poccniickoit

O®epepanyu Ha 2016 - 2021 ropbl

IIOKa3aTenb

ITAaH

VICIIOTHECHIE

2017

2018

2

TpaHCIIOPTHAA NMOABVIXHOCTD HaCEIE€HNA

7,9 ThIC. TTacC.-KM
Ha 1 4yemoBeka

8,5 ThIC. ITacc.-KM
Ha 1 JyemoBeka

8,1 ThIC. Macc.-KM
Ha 1 JyeymoBeka

Ha TpaHCIIopTe 0611.[61‘0 IIO/Ib30OBAHUA

3,5 ThIC. TTacC.-KM
Ha 1 4yemoBeka

3,9 ThIC. TacC.-KM
Ha 1 JyemoBeka

3,8 ThIC. TacC.-KM
Ha 1 yemoBeka

JIE3HOOPOYKHBIX JIVHMIA

IepeBO3Ka IMacCaKMpPOB Ha JKeJIE3HOLOPOKHOM TPaHCIIOPTe 1043,3 mnH. 1053,8 mnH. 1121,2 mnH.
I1aCCAXXIPOB IIaCCAXXIPOB IIaCCAXXIPOB
B nmpuropogHoM TpaHcnopTe 938,5 mH. 952,3 mMH. 1018,9 mH.
I1aCCaXXIPOB I1ACCaXXNPOB IIaCCAXXNPOB
OCT QaBMALMIOHHON IOABV)KHOCTM HaceleHMs Ha PEeruoHa/IbHBIX
b t " P 165,6 %) 190,0 %
Y1 MECTHBIX aBU/IMHMAX K YpoBHIO 2011 rofa
IepeBe3eHO Ha BHYTPEHHUX PETrMOHANTbHBIX aBUAJIMHIAX, 32 UCKITIOUe-
p yIP p 11,39 myH. 14,32 M7H.
HIeM MapIIPyTOB, TyHKTOM Ha3HAYeH!A/OTIPAaBKU KOTOPBIX ABIAET- 11,84 mnH.
MTACCAKUPOB MTACCaKMPOB
ca 1. MockBa;
obecrieyeHe BOSMOXXHOCTH IIEPEBO3KY B IPSIMOM CMEIIAaHHOM CO00-
b P 369 ThIC. 338 ThIC. 369 ThIC.
meHnu Ha Teppuroputo Pecy6mukyu KpbiM u ropoga ¢enepanbHOro
MaCCaKNPOB MaCCaKNPOB MaCCaKNUPOB
3HavyeHys1 CeBacTONO/A 1 B 0OpAaTHOM HallpaB/IeHUN
BBOJ] B 9KCIUIyaTallMIO IIOC/Ie CTPOUTEIbCTBA U PEKOHCTPYKIIMI aBTO-
" yatan P P Py 326,2 kM 854,3 kM 347,4 km
MOOWIBHBIX JJOPOT (eeparTbHOro 3Ha4eHns
BBOJ| B 9KCIUTyaTalMi0 aBTOMOOM/IBHBIX HOpOr (efepanrbHOrO 3Have-
. yaran Aopor deaep 69,5 K 569,7 kM 69,5 K
HJS Ha YC/IOBUSAX TOCYIAPCTBEHHO-YaCTHOTO IAPTHEPCTBA
BBOJ] B 9KCIUTyaTallVIO JOIIOJTHUTEIbHBIX ITIABHBIX IIYTEN U HOBBIX JKe-
A yaratitio A Y 146,8 km 231,9 km 248,7 km

HIPUPOCT IIPOU3BOLCTBEHHON MOI[HOCTH POCCUIICKUX MOPCKUX IIOp-
TOB B 00'beMe

22 MJTH. TOHH

28,0 MJIH. TOHH

22 MJTH. TOHH

BBOJ] B 9KCIUIyaTallMI0 IIOC/Ie PeKOHCTPYKLMY B3JI€THO-IIOCAOYHBIX
nonnoc (B aspomnoprax I. Pocrosa-na-Jlony (Ilnatos), Capancka, Exare-
pun6ypra, Keizpina, Kpacnopapa (ITamkosckuit), Yokypaax)
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Ncrounuk: CobcTBeHHas pa3paboTka Ha OCHOBAHUM IaHHBIX MuHUCTepCTBa TpaHcnopra Poccuiickoit Gemeparimn.
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V13 mpuBefeHHOI TabNUIbl CTIEAYeT, YTO B 3aIUIAaHUPO-
BaHHbIe Ha 2017 I. TIOKa3aTel B MOfAB/IAIONIEM CBOEM
OO/BIINHCTBE OBUIN TIePEeBbIIIONTHEHD, 3a MICK/IIOUYEHIEeM
TaKMX IIOKaszaTeell, KaK MPUPOCT IIPOM3BOACTBEH-
HOJl MOIHOCTY POCCUIICKMX MOPCKMX IIOPTOB, BBOJ
B 9KCIUIyaTalM0 aBTOMOOM/IBHBIX ZOPOT (efepaIbHOro
3HAYeHNs Ha YCTIOBMAX TOCYJAPCTBEHHO-YaCTHOTO IIap-
THepCTBa I IepeBO30K naccaxnupos B Pecrry6muke Kpbim
u ropoge ¢enepanbHoro 3HadeHusi CeBacToIOse, YTO
CBUJETeNIbCTBYeT 00 3 PeKTUBHOCTM pabOTHl OPraHOB
VICTIOJTHUTE/IBHOM B/IACTH B cepe TPaHCIOpTa.

Taxke B 2017 T. 6bUI anpOOMPOBAH COLMAIBHBIN CTaH-
[apT TPAHCIOPTHOTO OOCTY>XKMBAaHMA HaceleHMs IIpK
OCYILeCTB/ICHUN TTepeBO30K ITacCaKMPOB 1 6araxa aBToO-
MOOM/IBHBIM TPAHCIIOPTOM /1 TOPOCKVIM Ha3eMHBIM 9JIeK-
TPUUYECKMM TpaHCHOpTOM B I. KanmmHMHIrpaze B paMKax
pearmm3auyu [Iporpamver OOH / Timo6anbHOTO 9KOMIOTH-
veckoro ¢poHya / MunncrepcTBa TpaHcnopra Poccniickoit
Depepanyn «CokpalljeHue BBIOPOCOB ITAPHIKOBBIX Ta30B
OT aBTOMOOW/IBHOTO TPaHCIOpTa B ropogax Poccum».

V3gaH pAg HOPMATUMBHBIX JIOKYMEHTOB MmMHTpaHca
Poccun: mpukas ot 8 mekabpst 2017 1. Ne 513 «O mopsif-
Ke OIpefeneHns HaYanbHON (MaKCHMATbHONM) LIEeHBI
KOHTPaKTa, a TakK)Ke IleHbl KOHTPAaKTa, 3aKII04YaeMOro
C eOVHCTBEHHBIM ITOCTABUIMKOM (MIOAPSIMKOM, IC-
HOJIHUTENIEeM), IIPU OCYIeCTBIEHUM 3aKYIOK B cdepe
PEry/IpHBIX IEepPeBO30K IACCAXMPOB ¥ Oaraxa aBToO-
MOOMIBHBIM TPAHCIIOPTOM ¥ TOPOJCKUM Ha3eMHBIM
INMEKTPUYECKUM TPAHCIOPTOM» U PACIOpPsDKEHUE OT
15 pmexabpsa 2017 1. Ne HA-229-p «O6 yTBepxKueHUM
Meronuku ompefeneHuss HadyanbHOM (MaKCHMMaIbHOIN)
I[eHbI KOHTPAKTA, 3aK/TI0YaeMOrO0 C MOCTABIINKOM (B TOM
YJCIIe C eUHCTBEHHBIM), IIPU OCYILIECTBICHNN 3aKyIIOK
B c(epe peryIspHBIX NIepeBO30K ITaCCAXMPOB U Oaraxa
aBTOMOOWIBHBIM TPAHCIOPTOM U TOPOJICKIM Ha3eMHBIM
INMEKTPUYECKUM TPAHCIIOPTOM».

ToBOps1 0 HepCHeKTIBAX pa3BUTHA TPAHCIIOPTHO OTPAC/IN
U 3aJa4ax [0 HOPMAaTVBHO-IIPABOBOMY Pery/IMPOBaHMUIO,
HeoOxouMo oTMeTnThb Iloctanosnenne IIpaBurenbcTBa
P® ot 20 srekabpst 2017 r. Ne 1596 (pen. ot 28.12.2018) «O6
YTBep>KJeHUM TOCYapCTBEHHOI TporpaMMbl Poccuiickorr
Depepanyn «Pa3BuTIIe TPAaHCIIOPTHON CUCTEMBI»», KOTO-
pbIM Obl/Ta yTBEpIK/ieHa COOTBETCTBYIOLasl (efiepanpHas
nporpamma. Cpoky u srambl peammsanuy [IporpamMMer
paccunTanbl Ha iepuog 2018 - 2021 rozos.

O6umit 06veM uHaHcKHpoBaHMs [IporpaMMel cocTas-
nset 7 753 331 296,8 ToiC. py6iieii, B TOM YuCre:

- Ha 2018 rox - 2 066 758 735,6 TbIC. pybieit;

- Ha 2019 rog - 1 867 073 636,3 TbIC. pybreit;

- Ha 2020 rox - 1 848 709 478,5 ThIC. py6reit;

- Ha 2021 rox - 1 970 789 446,4 ThIC. py6reit.
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Pucynok 2. ®uHaHCHpOBaHNe rOCYJapCTBEHHOI IPo-
rpaMmbl «Pa3BuTne TpPAaHCIIOPTHOM CHCTEMBI»

O6bem duHaHcMpoBaHus MNporpaMmmbl

2100 000 000
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Vctounnk: CobcTBeHHast pa3paboTKa Ha OCHOBAHWI TAaHHBIX
nporpaMmbl Poccurickoit «PasButie TpaHCIIOPTHOM CUCTEMBI».

IIporpaMMa COLEP>XNUT pAJMl CTPATETMYECKUX LieTiell pas-
BUTNSA TPAHCIIOPTHOM OTPAC/IN ¥ YCTaHABIMBAET OCHOB-
Hble MTOKa3aTe/lN, KOTOPBIX HY>KHO JOCTUYb Ha CpefiHe-
CpouHYyI0 nepcreKTusy ¢ 2016 mo 2021 roppl.

Lenp 1 - yckopeHue TOBapOJBIDKEH N, CHIDKEHVE TPaHC-
HOPT eMKOCTM 9KOHOMUKIU 10 26,3 T-kM Ha 1000 py6reit
BHYTPEHHEr0 Ba/JlOBOTO IPOAYKTa (YTOYHSIETCS B COOT-
BETCTBUM C MapaMeTpaMy IIPOTrHO3a COLMATbHO-3KOHO-
MM4YecKoro pasputys Ha 2019 rop 1 IIaHOBDBINA IEPUO,
2020 1 2021 ronoB).

PucyHok 3. TpaHCIOPTOEMKOCTh 5KOHOMUKH B TOCY-
BapCTBEHHOI MporpamMMe «Pa3BuTne TpaHCIIOPTHOM
CHCTEMBI»

TpaHCNOPTOEMKOCTb SKOHOMUKM
(T-km Ha 1000 py6neii BBI)
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Vctounnk: CobcTBeHHas pa3paboTKa Ha OCHOBAHMM JTaHHBIX
nporpammsl Poccuiickoit @epepaunn «PasButue TpaHcmopt-
HOJI CUCTEMBI».
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Ienp 2 - moBbIIIEHME [JOCTYITHOCTM KadeCTBEHHBIX
TPAHCIIOPTHBIX YCIYT i oOecredeHyss TPaHCIOPTHOI
TIOABVDKHOCTY HAceNneHusA Ha ypoBHe 4,2 ThICAY ITacca-
JKUP KIJIOMETPOB Ha 1 xuresna (YTOYHAETCA B COOTBET-
CTBUM C IapaMeTpaMy IIPOTHO3a COLMA/IbHO-3KOHOMMU-
yeckoro passutuA Ha 2019 rop u ranosbiit nepuoy 2020
un 2021 ropmos).

PucyHok 4. TpaHCHOpPTHAsI HOXBIKHOCTH HACETEHS
(TBIC. Macc.-KM Ha 1 >KuTess)

(TbIC. Nacc. -km Ha 1 xutena)
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Mcrounnk: CobcTBeHHas pa3paboTKa Ha OCHOBaHMM JTaHHBIX
nporpammsbl Poccuiickoit @epepanun «PasBurne TpaHCIoOpT-
HOJI CUCTEMBbI».

Ilenp 3 - MOBBIIIEHNE KOHKYPEHTOCIIOCOOHOCTI TPAHC-
IIOPTHON cucTeMbl Poccum Ha MMPOBOM pBIHKE TpPaHC-
IIOPTHBIX YC/IYT M POCT 3KCIIOPTA TPAHCIOPTHBIX YCIIYT
no 19 mapp. nonnapos CIIA.

PI/ICY}IOK 5. aKClIOPT TPAHCIIOPTHBIX YCIYT
(mnpa. ponnapos CLUA)
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Vcrounnk: CobCcTBeHHas pa3paboTKa Ha OCHOBAHMM TaHHBIX
nporpammel Poccuiickoit @epepaunn «Pa3BuTue TpaHCIOpT-
HOJ CUCTEMBbI».

Ilenp 4 - mOBBIILIEHME KOMIUIEKCHON 0€30IacHOCTH
VI YCTOWYMBOCTU TPAHCIOPTHOM CUCTEMBI C L€/IBI0 CO-
KpallleHUsA 4YMC/Ia IPOMCIIECTBMII Ha TPaHCIOpPTE Ha
eIVHNMLy TPaHCIOPTHBIX CPeACTB Ha 10 IMpOLEHTOB IO
OTHOIIEHNIO K ypOBHIO 2016 ropa.

PucyHok 6. ITokasarenu TpaHCIIOPTHOIT 6€30IIaCHOCTH
CoKpallieHne yncna nponclecTsmnmn
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Victounnk: CobcTBeHHast pa3paboTKa Ha OCHOBAHMY JAHHBIX
nporpammbl Poccuiickoit @epepanun «Pa3Burne TpaHCIOPT-
HOJI CUCTEMBbI».

Henp 5 - cHMKeHNe DONMM NMPOTSKEHHOCTU FOPOXKHON
CeTV TOPOACKNX arJIoMepannii, paboTalomNX B pexXuMe
MIePErpysKy B «9ac-IUK», 7O 68 IPOLIEHTOB.

Pucynok 7. CHU>KeHIe TPaHCIIOPTHOM Harpy3Ku
B FrOpojax-arioMepanuax

Jlona npotaxeHHOCTN
[opoxHoI cetn, %
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HWcrounuk: CobcTBeHHas1 paspaboTka Ha OCHOBAHUY JJAHHBIX
nporpammsbl Poccuiickoit @epepanun «PasBurne TpaHCIOpT-
HOJI CUCTEMBI».

3aknroueHne

B «HaumoHanbHBIX LieAX M CTpPaTETMYeCKMX 3ajja-
yax pasButuA Poccumiickoit Pepmepanuy Ha nepuop [0
2024 ropa» MOCTaB/EH s BOKHENIINX 3a7ad B cdepe
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9KOHOMMYECKOTO PasBUTHA, BKIOYasA BXOKJeHMe Poc-
cuiickont Pefepaiuy B 4MCIO0 5 KPYIHENIINX SKOHOMUK
Mupa, obecredeHne TEMIIOB SKOHOMIYECKOTO pPOCTa
BBIILI€ MVPOBBIX IIPV COXPAHEHNN MaKPO3KOHOMIYECKOI
CTabMJIBHOCTY, B TOM 4MClle MHQJIALINMM Ha YPOBHe, He
npesbimarnoeM 4%.

PerteHre maHHBIX 3a/jad HEBO3MOXXHO 6e3 pas3BuUTHMSA
TPAHCIIOPTHOM CUCTEMBI ¥ MH(PACTPYKTYPHI HAIIETO
rOCyIapCTBa, MMOCKOABbKY Poccusi 3aHuMaeT mepBoe Me-
CTO B MMpe I10 IVIOLA/{M CBOETI TePPUTOPUI, 9TO TpebyeT
cosmanus 9pPeKTNBHON U YHOOHON A/ XO3SCTBYIO-
X CyOBEKTOB ¥ TPaKHAH CUCTEMBI TPAHCIIOPTHOTO
obecrieyeH s SKM3HENEeATeTbHOCTY HaCe/IeH .

OpHako B IOC/IeTHYE TOAbI B CTPaHe MOABVINCH CYIIle-
CTBEHHbIe OTPAHMYEHMsI POCTa 9KOHOMUKMU, OOYCIOB-
JIeHHble HEeJOCTATOYHBIM pas3BUTHEM TPaHCIIOPTHOM
cuctembl. B Tpaucnmoprtroit cTpaterun Poccuiickon
Depepanuy oTMedyaeTcs, YTO CETONHSAIIHVE OObeMHbIE
Y Ka4yeCTBEHHBIE XapaKTePUCTUKI TPAHCIIOPTA, 0COOEH-
HO ero MHQPACTPYKTYPBI, He ITO3BOJISIOT B IIOTHOI Mepe
U 3¢ (eKTUBHO pelIaTh 3alauy PacTyllell SKOHOMUKI,
B TOM 4NCJIe 3aflaull YHOB/IETBOPEHNUA CIIPOCa MHHOBA-
LIIOHHOTO CEKTOpa Ha BBICOKOKauyeCTBEHHbIE TPAHCIIOP-
THO-JIOTUCTUYECKIIe YCIIYTI.

B HacTOosAmee BpemsA CyIIeCTBYeT psAfi HEpEIIeHHBIX
¥ OOIeCHCTEeMHBIX IPO6/IeM pasBUTUA TPaHCIOPTHOI
orpacin Poccmiickoit @efepanuy, K 4YMUCIYy KOTOPBIX
MO>KHO OTHEeCTMU:
1. TeppuTOpManbHble M CTPYKTYpPHble IUCIPOIOP-
IL[VIY B Pa3BUTUY TPAHCIIOPTHON MHPPACTPYKTYPBI,
2. HeOCTAaTOYHBIN BBICOKUI yPOBEHD:
— JOCTYHIHOCTM TPaHCIOPTHBIX YCTYT ¥ MOOVIIb-
HOCTM HaceNIeHN;
— 9KCIOpTa TPAHCIOPTHBIX YCIYL, B TOM 4HCTIE
MCIO/Ib30BAHNS TPAH3UTHOTO ITOTEHIMAIa;
- obecrieveHnss TPAHCIIOPTHON 6€30MaCHOCT;
3. He[JOCTaTOYHO BBICOKOE KayeCTBO TPaHCIIOPTHBIX
ycnyr,
4. ycuneHue HEraTMBHOIO BIMAHUA TPaHCIOPTa Ha
9KOJIOTHIO.
Bce 310 TpebyeT cylecTBEHHON EePeCTPONIKY He TONBKO
OpraHM3aIMM TPAHCIIOPTHONM CHUCTEMbI ¥ MHQPACTPYyK-
TYPbI, HO ¥ BHEJPEHNUA B CUCTEMY YIPaBJIeHUA TpPaHC-
IIOPTHOJI OTPAC/bI0 MHHOBAIIMOHHBIX U 3G dEKTUBHBIX
MeTOfIOB PYKOBOJICTBA. PellleHne yKka3aHHBIX 3a/la4 HEBO3-
MOXKHO 0e3 co3[jaHMs afjeKBaTHOII IIOCTaB/ICHHBIM CTpa-
TEeIMYICCKUM LEIAM CUCTEMDI IIPABOBOT'O PEryinpOBaHNA
yIIpaB/IeHYeCKMX OTHOIIEHMII B cdepe TPAHCIOPTA, YTO
IpefonpenendeT MOBbIIIEHNE POIU U 3HAYEHNUA JeATeNlb-
HocT MuHucrepcTtBa TpaHcnopra Poccuiickoit ®ere-
panuy, KaKk OpraHa YIIOTHOMOYEHHOTO OCYILECTBIAThH
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HOPMAaTUBHO-IIPABOBOE DEryIMPOBaHMe B YKa3aHHOI
obmactu.
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HOPMATVBHBIX aKTOB (pefiepasbHBIX OPraHOB VICIIOMHU-
tenbHOI BaacTu. (Ne 19. 08.05.2006).
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Abstract

Purpose: analysis of the legislation in force in the Re-
public of Belarus, regulating the procedure for land tax
payment in cities by the citizens of the Republic of Belarus
in order to develop recommendations for improving the
legislation in this area. The scientific novelty of the article
is that it constitutes a comprehensive analysis of the state
of legislative regulation of the order of land tax payment
in the cities by the citizens of the Republic of Belarus and
proposes improvement directions of the legislation regu-
lating the area of legal relations. Field of application: the
results of the research can be used in law enforcement by
specialists of organizations engaged in the management
of real estate, students of law and land management, sci-
entists and teachers researching tax and land law. In the
introduction, the Author reviews normative legal acts
regulating the procedure of payment of land tax in cities
by the citizens of the Republic of Belarus, draws attention
to the special status of urban lands for legislative regula-
tion. In the main part of the article the Author presents
the content of the main elements of the land tax in the
cities paid by the citizens of the Republic of Belarus, spe-
cial emphasis is placed on the legislative consolidation of
benefits for the payment of land tax in the cities for the
citizens of the Republic of Belarus. In conclusion are giv-
en the main conclusions made by the Author based on the
results of the research. The Author suggests ways to fur-
ther improve the legislative regulation in the field of law.

Keywords: real estate, land tax, land plot, land user, ca-
dastral value of land plot, land ownership

Introduction

Land resources in cities have their own specifics which de-
termines the features of mechanism managing these lands
and the realization of citizens’ rights to this category of land.

Candidate of legal sciences, Bakinovskaya O.A. notes that
urban lands are included in the category of lands of settle-
ments, which occupies the second place in importance in
the composition of the land fund of the Republic of Belar-
us after agricultural lands, and differ in the specifics of the
legal regime, which requires understanding and detailed
analysis in modern conditions [Bakinovskaya 2006, p. 1].

The specificity of urban land is that they are used for
various purposes — residential, administrative, cultural,
industrial, environmental, recreational, agricultural and
other required for the normal functioning of the city,
urban economy, ensuring favorable living. However, the
city is a complex socio-economic ecological system and
a variety of options for the use of its land at the same time
pursue one common goal — to ensure the sustainable
development of the city [www.elibrary.miu.by/journals!/
item.uj/issue.4/article.13.html (access 7.08.2018)].

These factors determine the importance of legislative reg-
ulation of the order of payment of land tax in cities by the
citizens of the Republic of Belarus.

Citizens of the Republic of Belarus can acquire land plots
in cities in private ownership, receive them on other real
rights, bequeath or inherit, enter into civil transactions
with them. However, as the candidate of legal sciences
Khotko O.A. emphasizes in his research, the Belarusian
legislation establishes restrictions on the emergence of
rights to land plots in cities. In particular, the use of land
in certain cases depends not only on the land legal capac-
ity, but also on the fulfillment by the subject of certain
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conditions - actions to join the members of a country
cooperative [Khotko 2017, p. 12], a garage-building co-
operative or a horticultural partnership, etc.

The candidate of legal sciences Shahray LS., conducting
research on legal support of access of citizens to land
plots, notes that limitation of land resources, their public
and social value, increasing demand for the land cause the
need for detailed legal regulation to ensure the access to
land resources of various subjects [www.elib.bsu.by/bit-
stream (access 7.08.2018)].

The analysis of scientific research on the considered sub-
ject showed that the principle of effective use of lands fixed
in the Code of the Republic of Belarus on Land (that is the
principle of effective use bringing economic, ecological or
other useful result), was reasonably criticized in the works
of O.N. Khomenko [www.law.edu.ru (access 7.08.2018)],
Shakhrai I.S. [www.elib.bsu.by (access 7.08.2018)], Shin-
gel N.A. [www.elib.bsu.by (access7.08.2018)], as not cor-
responding to the provisions of international legislation
and policy documents establishing the basis of sustain-
able development, the approaches of other sectors of nat-
ural resource legislation based on the principle of rational
(sustainable) use of natural resources [www.elib.bsu.by
(access as of 7.08.2018)].

In accordance with paragraph 1 of Art. 3 of the Tax Code of
the Republic of Belarus, the legislative base establishing the
order of calculation and payment of the land tax is made
by the Tax Code of the Republic of Belarus (Chapter 20)
and other regulatory legal acts [Tax Code of the Republic
of Belarus of 29 December 2009 N 71-Z (amended as of
30 December 2018)], (the Resolution of the Ministry of
taxes and fees of the Republic of Belarus of 31.01.2017 N
2 “About interaction electronically with the payer of tax-
es, fees (duties)” (together with “the Instruction on the
order of maintaining the personal account of the payer”),
the decisions of Local Council of Deputies approving the
increasing (lowering) coeflicients to the rates of the land
tax, the order of the Ministry of Taxes and Tax Collection
of the Republic of Belarus dated 29.03.2012 N 50 “About
some questions of transmission of information about the
land and about the decisions that formed the basis for the
emergence or transition of the right to land plot, provided
for temporary use and not promptly returned to the land,
squatted, used not for its intended purpose,” the decree of
the Council of Ministers of the Republic of Belarus dated
22.12.2012 N 1194 “On approval of lists of material his-
torical and cultural values, included in the State List of
Historical and Cultural Values of the Republic of Belarus,
shall be exempt from tax on real estate, and land occupied
by what are exempt from land tax and rent for the land
owned by the state”, the order of the Ministry of Taxes and
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Tax Collection of the Republic of Belarus dated 26.12.2012
N 142 “About establishment of some forms of documents
related to the calculation of the tax authorities the income
tax from physical persons, the uniform tax from individ-
ual entrepreneurs and other physical persons for physical
persons, approval of the Instruction on the procedure for
filling in the calculation of the single tax from individual
entrepreneurs and other individuals for an individual and
the procedure for organizing the work of tax authorities
to ensure the accounting of individuals - payers of the real
estate tax and the land tax’, the resolution of the Property
State Committee of the Republic of Belarus of 03.06.2010
N 37 “About the approval of the Instruction on the order of
maintaining the register of cost of lands, the parcels of land
of the state land cadaster”, the resolution of the Ministry of
Taxes and Duties of the Republic of Belarus of 31 Decem-
ber 2010 N 100 “About some questions connected with cal-
culation and payment of taxes from physical persons’, etc.

Main Part

The use of land in the Republic of Belarus is paid. Accord-
ing to h. 1 Art. 32 of Code of Republic of Belarus on Land
of 23.07.2008 N 425-Z the land tax is one of the forms of
payment for the use of land plots [Code of the Republic
of Belarus on Land of 23 July 2008 N 425-Z (amended as
of 24.10.2016)].

Land tax payers are citizens of the Republic of Belarus whose
land plots in the cities are on the right of private property,
on the right of lifetime inheritable possession, on the right
of temporary use, and also accepted by inheritance.

In accordance with Art. 238 of the Tax Code the objects
of taxation of land tax are the land plots located in the city
and shares in the right to them:

- belonging to citizens of the Republic of Belarus on
the right of private property, lifetime inheritable
possession or temporary use;

- adopted by them by inheritance;

- other land plots in respect of which, in accordance
with the legislation, payers have the right to use;

- loaned and not returned in a timely manner in
accordance with the law, willfully engaged in [Tax
Code of the Republic of Belarus of 29 December
2009 N 71-Z (amended as of 30.12.2018)].

The right, restriction (encumbrance) of the right to real
estate subject to state registration arise, pass, stop from
the moment of state registration according to their emer-
gence, transition, termination and are certified by the cer-
tificate (certificate) about state registration if other is not
provided by the Law of Republic of Belarus of 22.07.2002
N 133-Z State registration of immovable property, rights,
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restrictions (encumbrances) of rights to immovable prop-
erty about state registration of real estate, the rights to it
and transactions with it [State registration of immovable
property, rights, restrictions (encumbrances) of rights to
immovable property about state registration of real estate,
the rights to it and transactions with it: Law of the Re-
public of Belarus of 22 July 2002, N 133-Z (amended as
of 8.01.2018)].

In accordance with the Civil Code of the Republic of Belar-
us (hereinafter-Civil Code), citizens are those who have ac-
cepted the inheritance since the opening of the inheritance,
regardless of the moment of state registration of the right
of the heir to this property, if the right is subject to regis-
tration. It is important that a citizen will be a payer of land
tax in respect of land located in the city, which he actually
uses, even in the absence of state registration of rights to
land and documents or information that confirm the right
of ownership, possession or temporary use of land.

According to Art. 21(3.1) of the Tax Code payers have the
right to use tax benefits if there are grounds and in the
manner prescribed by the Tax Code and other acts of tax
legislation [Code of the Republic of Belarus on Land of 23
July 2008 N 425-Z (amended as of 24.10.2016)].

Tax benefits are provided for those categories of individu-
als who need social support.

Currently, all the benefits of land tax for citizens of the
Republic of Belarus are in two groups:

- full exemption from tax payment;

- lower than normal tax rates.

In accordance with Art. 239 of the Tax Code there are
benefits for the payment of land tax. The following cate-
gories of citizens of the Republic of Belarus have the right
to receive exemption from land tax in the cities:

- soldiers of urgent military service;

— the citizens performing alternative service;

- participants of the Great Patriotic War [Baki-
novskaya 2005, p. 17-20]

- invalids of the Great Patriotic War and invalids of
military operations in the territory of other States
[Bakinovskaya 2005, p. 17-20];

- participants of the Great Patriotic War [Baki-
novskaya 2005, p. 17-20];

- persons awarded orders or medals of the USSR for
selfless work and impeccable military service at the
rear during the Great Patriotic War [Bakinovskaya
2005, p. 17-20];

- persons who worked at the objects of air defense,
local air defense, the construction of fortifications,
naval bases, airfields and other military facilities

within the rear borders of the operating fronts,
on the front sections of Railways and roads, crew
members of the transport fleet, interned at the be-
ginning of the Great Patriotic War in the ports of
other States [Bakinovskaya 2005, p. 17-20];
persons who worked at enterprises, institutions
and organizations of the city of Leningrad during
the blockade from 8 September 1941 to 27 January
1944 and awarded the medal “For the Defense of
Leningrad”, and persons awarded the sign “Res-
ident of the Siege of Leningrad” [Bakinovskaya
2005, p. 17-20];

the military personnel, including dismissed in
a stock (resignation), the military service liable,
called on military collecting, persons of the com-
manding and ordinary structure of law-enforce-
ment bodies and bodies of state security, employ-
ees of the specified bodies (including experts and
advisers of the Ministry of Defense of the USSR,
Committee of State Security and the Ministry of
Internal Affairs of the USSR and BSSR), sent by
public authorities of the USSR to Afghanistan or
other States and taking part in military operations
at execution of official duties in these States [Baki-
novskaya 2005, p. 17-20];

servicemen of automobile battalions going to Af-
ghanistan to deliver goods in the period of warfare
[Bakinovskaya 2005, p. 17-20];

military personnel of the flight crew, who made
sorties on combat missions to Afghanistan from
the territory of the USSR during the fighting [Bak-
inovskaya 2005, p. 17-20];

parents, spouse (spouse), not entered (not entered)
into a new marriage, military personnel, guerrillas
and underground workers, dead or deceased as
a result of injuries, contusions, diseases received
during the fighting during the Great Patriotic War,
as well as military personnel, persons of the com-
manding and rank and file of the Internal Affairs
bodies, the Investigative Committee of the Repub-
lic of Belarus, the State Committee of Forensic Ex-
aminations of the Republic of Belarus, bodies and
units for emergency situations, those killed (dead)
in the performance of military or official duty in
Afghanistan or in other States where fighting was
conducted (as well as missing persons in the areas
of warfare), or in the performance of military du-
ties (official duties) [Bakinovskaya 2005, p. 17-20];
former prisoners of Nazi concentration camps,
prisons, ghettos and former juvenile prisoners of
other places of detention created by the Nazis and
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their allies during the second world war [Baki-
novskaya 2005, p. 17-20];

- disabled since childhood due to injury, concussion,
injury associated with the fighting during the Great
Patriotic War or the consequences of hostilities
[Bakinovskaya 2005, p. 17-20];

- pensioners by age.

The order and conditions of appointment of pensions are
defined by the Law of Republic of Belarus of April 17, 1992
N 1596-XII “About pension provision” (further - the Law N
1596-XII) according to which citizens achieving generally
established retirement age have the right to pension (Art.
11 of the Law N 1596-XII) [Bakinovskaya 2006, p. 13].

- group I and II disabled;

Recognition of a person with a disability is carried out by
the Medical and Rehabilitation Expert Commission. The
regulations on Medical and Rehabilitation Expert Com-
missions, as well as the procedure and criteria for deter-
mining the group and cause of disability, and for persons
under 18 years of age - the degree of loss of health, are
approved by the Council of Ministers of the Republic of
Belarus or its authorized body.

A disabled person is issued a certificate in the form ap-
proved by the Council of Ministers of the Republic of
Belarus. The procedure for issuing a disabled person’s
certificate is determined by legislative acts.

Analysis of the tax legislation showed that the benefits for
the payment of land tax for persons with disabilities of
group III are not provided.

- other incapacitated citizens of the Republic of Be-
larus (minor children, as well as natural persons
recognized as incapacitated in accordance with the
established procedure).

It should be noted that in accordance with Article 29 of
the Civil Code, the recognition of a citizen as incapable is
carried out by the court in the manner prescribed by civil
procedural law. Over the citizen recognized incapacitated
guardianship in connection with representation of their
interests, including transactions, is established, and deci-
sions are made by his Trustee on behalf of such a citizen
[Shakhrai 2015, p. 10].

In cases when pensioners by age, invalids of I and II
groups, other disabled physical persons carry out (contin-
ue to carry out) labor activity, the specified fact does not
entail restriction in granting them privileges on payment
of the land tax.

The exemption is granted by:

- land plots located at the place of residence of citi-
zens — in the absence of registration at the place of
residence of able-bodied persons.
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- parcels of land located not in the residence of cit-
izens and provided with the following purpose:
for gardening, collective gardening, country and
garage construction - are exempted irrespective
of registration in the residence of payers being
able-bodied persons; for construction and (or)
service of the apartment house - are exempted in
the absence of registration in the residential house
belonging to payers and located on such parcel of
land, able-bodied persons.

It should be noted that able-bodied persons are not con-
sidered physical persons temporarily residing at the place
of residence of the payers of the military personnel of
conscription to the military service, the citizens perform-
ing alternative service, and (or) persons serving sentences
in places of detention.

- the category of beneficiaries also includes evacu-
ated, resettled, independently leaving the territory
of radioactive contamination from the evacuation
zone (alienation), the zone of priority resettlement
and the zone of subsequent resettlement (including
children who were in utero), except for those who
arrived in these zones after 1 January 1990, who
moved to rural settlements, in the first three years
after the decision to grant them land plots;

The settlements located in zones of the subsequent reset-
tlement and zones with the right to resettlement are giv-
en in the list of the settlements and objects which are in
zones of radioactive pollution approved by the resolution
of the Council of Ministers of the Republic of Belarus of
11 January 2016 N 9 “About the approval of the list of the
settlements and objects which are in zones of radioactive
pollution and recognition become invalid for some res-
olutions of the Council of Ministers of the Republic of
Belarus” In accordance with the Civil Code citizens are
those who have accepted the inheritance since the open-
ing of the inheritance, regardless of the moment of the
state registration of the right of the heir to this property if
the right is subjected to registration. It is important that
the citizen will be a payer of land tax in respect of land
located in the city, which he actually uses, even in the ab-
sence of state registration of rights to land and documents
or information that confirm the right of ownership, pos-
session or temporary use of land.

1. Exemption from payment of land tax on such land
plots is granted only to the owner (owners) by the
legislation on the protection of historical and cul-
tural heritage. In particular, the owner (owners) of
historical and cultural value is obliged to ensure
its safety and integrity, to prevent destruction and
change, not to perform work on this historical and
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cultural value without the permission of the Min-
istry of Culture of the Republic of Belarus, and also
to perform other duties established by the legisla-
tion [About pension provision: Law of Republic of
Belarus of 17 April 1992, N 1596-XII (amended as
of 9 January 2017), p. 26].
As a result of the analysis of the current legislation, it is es-
tablished that the land tax benefits in the form of a reduc-
tion in the generally established tax rates are not currently
provided for by the Tax Code. These types of benefits are
provided by local Councils of Deputies.

2. In accordance with paragraph 2 of Article 230 and
paragraph 10 of Article 241 of the Tax Code re-
gional Councils of Deputies or on their behalflocal
Councils of Deputies of the basic territorial level
and the Minsk City Council of Deputies (hereinat-
ter referred to as local Councils of Deputies) have
the right to increase (decrease) property tax rates
to certain categories of taxpayers: for 2019 - no
more than two and a half times; for 2020 and sub-
sequent years - no more than two times. As noted
by E.N. Zaretskaya, Chief State Tax Inspector of the
Department of taxation of income and property of
individuals of the main Department of taxation of
individuals of the Ministry of Taxes and Duties of
the Republic of Belarus, citizens of the Republic of
Belarus, not belonging to the category of persons
entitled to exemption from land tax, have the right
to apply for tax relief on an individual basis.[Tax
Code of the Republic of Belarus of 29 December
2009 N 71-Z (amended as of 30.12.2018), p. 34].

Provision of benefits for payment of real estate tax and
land tax to individuals is possible if:

- the object of taxation is not related to the imple-
mentation of an individual entrepreneurial activity;

- the natural person - the payer of taxes is in difficult
property situation [About pension provision: Law
of Republic of Belarus of 17 April 1992, N 1596-XI1
(amended as 0£9.01.2017)].

Period of granting exemption from land tax:

- from the Ist day of the month in which the right to
benefit arose.

- on the last day of the month in which the right to
benefit is lost.

Exemption from payment of land tax is provided on the
basis of documents and (or) information submitted or
available to the tax authority.

P.2.2. Article 239 of the Tax Code establishes that a citizen
is not exempt from payment of land tax in the following
cases:

- theland plot provided in temporary use and in due
time not returned according to the legislation;
- illegally occupied land;
- land used for other purposes [Tax Code of the
Republic of Belarus of 29 December 2009 N
71-Z (amended as of 30.12.2018)].
The facts of violation of the order of land use are estab-
lished by land management services of Executive Com-
mittees and then data on the established facts are provid-
ed to tax authorities in the location of the parcels of land
in ten-day time from the date of entry into force of the
resolution of authorized state body in the case of the cor-
responding offense [Zaretskaya 2018, p. 36].

The tax base of the land plot is established by Art. 240
of the Tax Code and is determined in the amount of the
cadastral value of the land plot, except for the cases pro-
vided by the Tax Code.

The cadastral value of the land plot is determined in ac-
cordance with the legislation on the protection and use of
land and depends on its functional use (type of evaluation
zone).

Functional use of the land plot (type of evaluation zone) is
determined on the basis of the purpose of this site, estab-
lished by the local Executive Committee [Tax Code of the
Republic of Belarus of 29 December 2009 N 71-Z (amend-
ed as 0f 30.12.2018)].

According to Article 240(5) of the Tax Code, the tax base
of the land tax is determined in Belarusian rubles as of
1** January of the calendar year for which the land tax is
calculated. Therefore, for citizens of the Republic of Be-
larus, to whom the land plot in the city is provided with
one purpose, the tax base is determined in the amount of
its cadastral value [Tax Code of the Republic of Belarus of
29 December 2009 N 71-Z (amended as of 30.12.2018)].

Cadastral value of the land is determined in accordance
with the legislation on the protection and use of land. In-
formation on the cadastral value and area of land plots is
provided annually to the tax authorities by the land man-
agement departments of the Executive Committees in the
prescribed manner.

Data on cadastral cost of the parcels of land are in the
register of cost of land parcels of the state land cadastre.
Citizens may find information about the cadastral value
of land by self-search on the website of “National Cadas-
tral Agency” [www.vl.nca.by (access 7.08.2018)].

To calculate tax base, the area of the parcel of land and its
purpose are important, this data according to the decree
of the President of the Republic of Belarus of 27.12.2007 N
667 “About withdrawal and providing the parcels of land”
(further - the Decree N 667) is specified in the decision of
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local Executive and Administrative body about withdraw-
al and providing the parcel of land.

Payment of land tax by individuals is made on the basis of
the notification of the tax authority annually no later than
November 15.

In case:

- delivery of a notice by the tax authorities upon ex-
piry of the payment term, the land tax shall be paid
by individuals not later than thirty days from the
date of delivery of the notice;

- for the parcels of land provided for temporary use
and in due time not returned according to the legis-
lation, illegally occupied, used not for the intended
purpose - no later than thirty days from the date of
delivery of the notice to them.

Citizens of the Republic of Belarus pay land tax on the
basis of notification of the tax authority.
Thenoticeis given to the land tax payer (his representative):

- personally;

- by sending it by mail;

- through the personal account of the payer or oth-
erwise electronically (with the consent of the land
tax payer).

Payment of the land tax may be done by a citizen of the
Republic of Belarus on the territory of the Republic of Be-
larus by bank transfer or by depositing the due amount of
tax in cash in a bank, the tax authority, settlement, rural
executive and administrative body or to the postal com-
munication operator.

Payment of the land tax to the budget of the Republic
of Belarus by a citizen of the Republic of Belarus who is
abroad may be made by international bank transfer.

Conclusions

The results of the study allow us to conclude that in order
to eliminate gaps and conflicts in the current legislation,
it is necessary to bring into compliance the norms of civil,
land and tax legislation in terms of a unified approach to
the moment of emergence and transfer of rights to real
estate (in particular, land) in the order of inheritance.

The study shows that the tax legislation of the Republic
of Belarus regulating the procedure of payment of land
tax in cities is constantly developing. The procedure for
calculating the cadastral value of land plots has been im-
proved and, accordingly, the procedure for calculating
land tax has been simplified.

There is a trend towards improved electronic inter-Agen-
cy information exchange. The consequence of this is that
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tax authorities receive promptly information necessary to
calculate land tax.
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Abstract

The purpose of this work is to analyse the emergence and
development of digital economy. The Author studied the
main activities of the state in the implementation of le-
gal regulation and prospects for the development of the
cryptocurrency market in the Republic of Belarus. The
article identifies problems and ways to solve legal issues
that arose in the process of applying Decree No. 8 “On the
development of the digital economy”.
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Introduction

Cryptocurrency itself reflects new technological ideas
that do not have any significant analogues today. Any
technological innovation takes time to win the hearts and
minds of ordinary consumers, to form the necessary eco-
nomic and legal prerequisites for their development. If we
separate the legal aspect and consider only the socio-eco-
nomic aspect, among the main factors of the development
of the use of cryptocurrency in Belarus and abroad can
be identified economy and security of cryptocurrency,
mobility of money capital and increased labour migration
in the country and, in general, in the world. In order to
create favourable conditions for improving the competi-
tiveness of the Belarusian branches of the economy, based
on new and high technologies, further improving the or-
ganizational, economic and social conditions to develop
modern technologies and increase their exports, attract
domestic and foreign investment in this area, based on
Article 101 of the Constitution of the Republic of Belarus,
the President of the Republic of Belarus in the Decree on
the Park of High Technologies decided to create a:

A fleet of high-tech software, information and communica-
tion, other new and high technologies aimed at improving
the competitiveness of the national economy in Belarus;

High-tech Park Administration. The Decree on the Park
of High Technology defines its legal status, territory and
sphere of activity [Decree of the President of the Republic of
Belarus No. 12 (2005), on the Park of High Technologies].

In December 2017, Decree No. 8 was signed on the devel-
opment of the digital economy, which creates some of the
best conditions in the world for the development of infor-
mation technology (IT), high technology, businesses based
on blockchain technologies. In 2018, the Government’s
decision established the Council for the Development of
the Digital Economy. The Council’s competence includes:

- creating and developing modern digital infrastruc-
ture, creating digital platforms of various purposes;

- the development of national information and com-
munication technology industry;

- issues of efficiency of state bodies in the develop-
ment of the digital economy. The Council is tasked
with implementing investment and public-private
partnership (PPP) projects in the field of informa-
tion and communication technologies as well as in-
ternational cooperation in the digital economy. At
the same time, the practice has shown a number of
legal problems, which we will try to solve further.

The following methods were used in the work: compara-
tive analysis, systemic, abstraction method, formal-legal.

Main Part

A year has passed since the adoption of Decree No. 8 “On
the development of the digital economy” providing for
comprehensive legal regulation of cryptocurrencies, cryp-
to-exchanges, ICO, smart contracts and other aspects of
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the emerging crypto economy in the world. Decree No. 8
is aimed at liberalizing the business environment in the IT
sector and creates unique conditions for residents of the
High Technology Park (GWT). There are a few interesting
things to note.

1. Full-Scale Legalization of Crypto-Economy

Residents of the High Technology Park are granted the
right to implement the “Digital Economy” with Decree
No. 8:

- the activities of the cryptocurrency exchange and
the operator of cryptocurrency exchange;

- mining (Mining, the activities of the cryptocur-
rency exchange, the operator of cryptocurrency
exchange, other activities using tokens are not rec-
ognized by banking activities);

- the activity of the platform for ICO (in addition to
the cryptocurrencies themselves, a separate activi-
ty is the so-called ICO, crowdfunding investment
projects. Traditional crowdfunding with tradition-
al currencies, due to its ease of investment at the
expense of cryptocurrency, convenient tools for
auditing the incoming funds of the organization
and general popularity);

- other activities using digital signs (tokens), which
contain signs of professional and stock-based se-
curities, investment fund activities, securitization,
and operations to create and Placing your own dig-
ital signs (tokens);

- making and/or executing transactions through
smart contracts.

Securities, securitization, licensing requirements for pro-
fessional and stock securities activities do not apply to the
relationships (activities, transactions) of GWT residents
using tokens, including identical (similar) to the relation-
ships (activities, operations) regulated by the specified
legislation.

2. Tax Preferences for IT Business until 2049

Residents of the High Technology Park until 2049 (on ac-
tivities related to tokens (cryptocurrencies) - until 2023)
are exempt from the payment of:

1. VAT;

2. corporate tax;

3. any other taxes.
All residents of the High Technology Park, including those
who carry out activities related to tokens (cryptocurren-
cies), pay reduced contributions to the FSN - a maximum
of $150 monthly for each employee, regardless of salary
and bonuses. High-Tech Park residents pay 9% income
tax instead of 13% (except support staff). In order to de-
velop the product IT model, the Decree established that
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residents of the High Technology Park do not pay VAT,
income tax of foreign organizations when ordering adver-
tising and marketing services from foreign legal entities
operating in the Republic of Belarus through permanent
representation, and offshore collection.

3. Simplifying Paperwork and Rules of Conduct of
Foreign Economic Activity

In accordance with the Decree, residents of the High
Technology Park are allowed to issue foreign trade deals
with Google, Apple, Facebook and other foreign counter-
parties in non-documentary form.

It is easier to issue accounting primary records (foreign
counterparties of High-Tech Park residents may not sign
primary accounting documents).

Regulatory acts governing the conduct and control of
foreign trade operations do not apply to foreign trade
transactions involving GW'T residents.

It is allowed without the permission of the National Bank
to open foreign currency accounts in banks and other
credit and financial institutions established in accordance
with the law of a foreign state, with a location outside the
Republic of Belarus, as well as to deposit money in them
and make calculations using these accounts.

4. What We Have Today

Since Decree No. 8 came into force, there have been no
smart contracts and current legal regulation has been
a problem.

According to Decree No. 8, a smart contract refers to
a software code intended for operating in the register
of transaction blocks (blockchain), another distributed
information system for the purpose of automated com-
missioning and/or execution transactions or other legally
significant actions.

It is worth noting that in order to recognize the code that
entails the automated commission Inhofe and execution
of transactions by smart contract, it is necessary that this
code is executed in a distributed information system (for
example, in the blockchain). The code under which trans-
actions are automatically executed outside the distributed
system is not recognized by the smart contract.

5. The Problem Lies in the Simultaneous Permissive-
ness and Prohibitions Contained in Decree No. 8

In accordance with section 5.3. High-Tech Park residents
have the right to commit and/or execute transactions
through a smart contract, which stipulates that the per-
son who made the transaction using the smart contract is
considered appropriately aware of its conditions, includ-
ing those expressed by the software code, until proven
otherwise. At the same time, paragraph 5.3. of the Decree
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No. 8 does not prohibit making and executing transac-
tions through a smart contract and other entities that are
not resident of the PV'T. However, the prohibition on the
commission and execution of transactions through smart
contracts for non-resident PTIs is based on other rules of
Decree No. 8. Specifically, according to section 2.1. De-
cree No. 8 legal entities have the right to own tokens and,
taking into account the features established by Decree No.
8, to make the following operations:

- Through a resident of the PVT, which carries out
the relevant activity, to create and place their own
tokens in Belarus and abroad;

— Store tokens in virtual wallets;

- Through crypto-platform operators, cryptocurren-
cy exchange operators, other residents of the High
Technology Park, carrying out the relevant type of
activity, to acquire, alienate tokens, to make other
transactions with them (operations).

Therefore, any legal action with a token is possible only
through a resident of the PVT. At the same time, there is
no clear legal understanding of what it means to perform
an operation “through a resident of the PVT”.

Thus, any change in any entry in the register of transac-
tion blocks of the distributed information system must be
made through the resident of the PVT.

It is obvious that the commissioning and execution of
transactions in a distributed information system will en-
tail an operation with a token and the need to perform
such an operation through a resident of the PVT. This all
creates a serious problem, as it turns out that any func-
tioning of a distributed information system and, there-
fore, smart contracts without the participation of a PVT
resident is impossible.

6. In Addition to the Need to Involve a Resident of
the PTA, the Regulation of Smart Contracts Has
a Number of Legal Problems

1. Smart contracts operate in a specific technological
environment, which means that it needs to be used
to account for civil rights. In other words, automat-
ed execution is possible when the code can be used
to make a money transfer or ensure the transfer
of title. This requires that the rights to civil rights
objects need to be enshrined in this distributed in-
formation system. For example, the blockchain sys-
tem organizes a real estate registry, and creates its
own cryptocurrency to provide settlements. In this
case, a smart contract for the sale of real estate for
a certain equivalent in cryptocurrency is possible.
Otherwise, it is difficult to imagine the automated
execution of such code.

2. The current legal regulation of transactions does
little to apply to smart contracts. The provisions of
Decree No. 8 did not bring special novelties in regu-
lation. Thus, a number of provisions (Chapter 9) of
the Civil Code of the Republic of Belarus on the con-
clusion, execution and termination, as well as the in-
validity of contracts do not apply to smart contracts,
which are implemented in the public blockchain. All
legal regulation of the smart contract is concentrated
in its executable code. Therefore, virtually all legisla-
tion regulating treaties does not apply. The will of the
party in the smart contract is not possible to deter-
mine (computer code does not recognize the will of
the subject of relations); computer code automates
a transaction that is prohibited by law; automatically
performs even an obviously erroneous command
to write off any amount. Even if, for example, the
contract was deemed invalid in court and therefore
not having legal consequences, it cannot affect the
automated execution of the smart contract code.
Further work is therefore needed to improve the
rules of Decree No.8, taking into account the pro-
visions of the legislation and the subsequent possi-
bility of enforcement of court decisions.

3. With the registration of primary records.

In accordance with Article 10 of the Accounting and
Reporting Act, each business transaction is subjected
to a primary accounting document. When you apply
smart contracts that exist in the form of a code, there
will be difficulties with the registration of primary
credentials. It turns out that in many cases the auto-
mated transfer of an asset will need to be issued with
a document that meets the requirements of Article
10 of the Accounting and Reporting Act [Belarus
Act (2017), Accounting and Reporting Act].

Today, certain easing for residents of the PRT is made
only in relation to economic transactions with non-res-
idents of the Republic of Belarus.

It turns out that in many cases the automated transfer of
an asset will need to be issued with a document that meets
the requirements of Article 10 of the Accounting and Re-
porting Act.

Thus, the primary records, unless otherwise established
by the President of Belarus, should contain the following
information:
— The name of the document, the date it was drawn
up.
- The name of the organization, the name and initials
of the individual entrepreneur who is a member of
the business operation.
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- The content and basis of the business transaction,
its assessment in natural and value or value.

- The positions of those responsible for the business
operation and/or the correctness of its registration,
their names, initials and signatures.

There may be a funny situation: you can conclude and
execute a smart contract, and then to this automatic con-
tract will need to draw up a primary accounting docu-
ment, conditionally, the act of receiving and transferring
bitcoin. It is clear that the practical meaning of such tech-
nology is practically leveled.

4. Given that a smart contract is a software code, it
is subject to a legal copyright protection regime
such as a computer software (see Article 13 of the
Copyright and Related Rights Act). In particular,
the question arises not only about the legality of the
use of the computer program, but also about the
authorization of the rights holder to make the nec-
essary adjustments to the possibility of formulating
individual contract terms.

5. Despite the presumption set out in 5.3. Decree No.
8, the awareness of the person who made the trans-
action using the smart contract, about its terms,
including those expressed by the code, until proven
otherwise, the terms of the contract must be dis-
closed to many other persons, the regulatory au-
thorities, courts in the event of disputes, auditors,
participants of economic societies, if the transac-
tion is large or with the interest of affiliates, etc. in
fact, it does not allow the use of legal methods of
protection of rights. (For example, the listing of
cryptocurrencies is difficult to dispute by mistake).

6. Decree No. 8 narrows the technological environ-
ment in which smart contracts are possible to a dis-
tributed information system. It seems that legally
binding to the relevant technology on the one hand
limits the possibility of a smart contract, so it would
be useful to take into account in the legal regulation
of automated commissioning or execution of trans-
actions in general order outside of reference to the
relevant technology. An example is the transaction
made by robots on the stock exchange, which are
now outside the framework of special legal regula-
tion. Similarly, legal issues are already being raised
when making deals within the IoT, for example,
when a refrigerator will automatically order prod-
ucts in a retail store. Decree No. 8 singled out only
one technology and effectively narrowed the sub-
ject of legal regulation significantly, and it would be
strategically more appropriate to settle the general
principles of automated transactions and thus not
only expand the field of activity for IT companies.
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Conclusions

Today, the smart contract as a phenomenon is still at the
stage of development both from a legal and technical
point of view. It is for this reason that the smart contract
in our country is introduced, as stated in Decree No. 8,
“as a legal experiment”, to which many readers do not pay
attention. And it is intended for use by a narrow but pro-
fessional circle of residents of the PRT.

Many of the legal issues that are being raised today are
not so much about smart contracts as with the properties
of DLT itself (blockchain or other technology), which is
the habitat of smart contracts. At the same time, we do
not see unresolved problems with the application of the
provisions of the CC on transactions, nor with copyright
issues in relation to distributed, but conditionally “decen-
tralized” information systems with understandable advice
of nods (as in the National Bank for example). Therefore,
over time, the number of people using smart contracts
will become wider. Today, changes in the legislation
are prepared, allowing the use of smart contracts in the
banking and financial spheres. The order of use will be
determined by the National Bank of Belarus and the High
Technology Park.
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PRACTICAL APPLICATION AND CRIMINAL ASPECTS
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Abstract

The paper discusses cryptocurrencies both in terms of their
applicability to everyday financial transactions as well as in
terms of criminogenic factors. The Authors will present
practical ways to settle in virtual currency, institutions in
which bitcoin payments can be made and the possibility
of converting them into traditional currencies. Also factors
conducive to combine cryptocurrencies with the criminal
world, such as the anonymity of both the Internet and
cryptocurrencies will be analysed. In addition, the paper
presents the real impact of cryptocurrencies on the increase
in crime worldwide, both related to financing of terrorism
and in connection with taxation of income. The data and
conclusions contained in this study are a contribution to
the discussion on the sense of investing in cryptocurrencies,
and above all on the opportunities and threats that entail
the widespread introduction of this method of payment.

Keywords: cryptocurrency, criminal, bitcoin

Introduction

In this paper the Authors are going to present transactions
which can be paid for with Bitcoin and ways in which
cryptocurrencies could take a more materialized form.
The Authors are also going to discuss the negative side
of cryptocurrencies, which is their involvement in crime.
It is very likely that in the next 10 years cryptocurrencies

will become a commonly used currency. The purpose of
this work is to show the advantages and disadvantages
of using cryptocurrencies. The Authors will apply the
dogmatic and legal method to analyse the status of the
cryptocurrencies in the Polish law.

Definition of Bitcoin

Nowadays it is really hard to find a person interested in
finances who has not heard of cryptocurrencies. At the
same time, not many people pay attention to how import-
ant cryptology is in terms of the development of law on
new technologies. Kryptos logos in Latin which means
‘hidden world’ is an integral part of functioning in the
cyberspace [Prabucki 2016, p. 106]. Recently, virtual cur-
rencies have been one of the most discussed topics. There
are many reasons for that, e.g. they are a relatively new
phenomenon developing dynamically, but primarily be-
cause there is so much more to discover about them, so it
is not surprising that they get so much interest. For some
people cryptocurrencies are a way of living and they make
a lot of money on them.

However, for people who are not really interested in how
the mechanisms of cryptocurrencies work everything
about it sounds like nonsense, and the Internet does not
help either. It provides a definition of cryptocurrency
as “a digital asset designed to work as a medium of ex-
change that uses strong cryptography to secure financial
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transactions, control the creation of additional units, and
verify the transfer of assets” [Schueffe 2017, p. 8]. This
definition is not as clear as it looks, and it requires going
deeper into the topic to understand its concepts. If we
were about to dig deeper into the world of cryptocurren-
cies through constructive articles, and if we were going to
analyse ‘webinar’ from Youtube on this topic, it seems that
cryptocurrencies, particularly Bitcoin, is something that
functions not only in the IT world, but in the real world as
well. Cryptocurrencies can be acquired in two ways. You
can buy them or ‘dig’ them. If someone has got crypto-
currencies in their virtual wallet! [Piech 2016, p.11], they
can be used in a number of ways. One of them is using
them to pay for transactions online. There are maps of
shops, found on websites such as bitcoin.pl or coinmap.
org, which include the names of shops that accept Bitcoin
payments. It is important to mention that the number of
these shops is still growing.

Bitcoin as a Form of Payment

Online shops are not everything. In some stationary
shops or restaurants, it is possible to pay with the vir-
tual currency - currently, there are around 100 of these
places in Poland [Map 2018, online]. The procedure of
such a transaction is not complicated. It involves using
a BITPAY? application by the seller and buyer which
can be installed on either a tablet or a smartphone. The
seller has to put the price in the application and all it
takes is to scan the QR code with a smartphone which is
synchronised with the client’s wallet or scan two devices
together - it depends on the application. However, there
is a lot of information on the Internet about how shops
only want to freely advertise themselves, but in fact they
do not take cryptocurrency payments, so it is important
to confirm it before buying anything or ordering from
a restaurant. Payments with cryptocurrency are not only
used by small companies or institutions but also massive
companies such as Dell or Microsoft. Bitcoins can also be
used to top-up your phone in Polish mobile operators:
Heyah and T-Mobile. Large corporations are aware that
for increasingly demanding and looking for interesting
alternatives consumers, cryptocurrency payment can

! Virtual Wallet - a collection of private keys or software for manag-
ing cryptocurrencies and for carrying out transactions in the Bitcoin
network. It can be a mobile application, device, Internet service or even
a paper wallet containing a given value of cryptocurrencies.

2 BitPay is cryptocurrency payment method. It is a modern plat-
form that allows you to accept Bitcoin and other cryptocurrencies as
a payment method. In order to make a payment on the spot BitBayPay
Terminal app is required, which is available on mobile devices.
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influence their decision on purchasing products from this
particular company. In addition, as mentioned earlier, it
can be an excellent, and the most important, free adver-
tising for such a company. Between 2015 and 2016 you
could pay with Bitcoin for a flight ticket in the Polish air-
lines LOT [Soloma, Spychalski 2017, p. 230]. Previously
only 2 lines in the world decided to take this step - Air
Baltic airlines in 2014 and at the beginning of 2017 Japa-
nese airlines Peach Aviation. Currently the Polish airlines
has resigned from this type of payment. We hope that
this is only temporary and that this large company will
give cryptocurrency another chance. Especially since the
experts of the cryptocurrency market say the big boom
is only about to happen when less specialised investors
join the market. Interestingly, you can pay with Bitcoin
for services in Medicover, the biggest private Polish health
centre in Warsaw. There is also a Bitcoin Taxi in the capital
city [Kryza 2017, online]. Cryptocurrencies are a global
currency so it is worth mentioning that you can purchase
apartments in Dubai with Bitcoin. Luxury apartments can
be purchased for a price of only 14.83 Bitcoin (according
to the data for 10.40 p.m. on 4 March, this converts to 170
000 US dollars). In terms of the real estate, The Collective,
a developer from London, allows the possibility to pay the
rent with Bitcoin. On the other hand, the Polish website
kantorbitcoin.pl proposes payment service for standard
utility bills via Bitcoin. With this type of institutions, Bit-
coin payment is possible in any industry, and the incon-
veniences with currency conversion is on the company,
which provides the exchange services. On the other hand,
the company that proposes currency conversion bears the
risk of the exchange-rate fluctuation. However, with the
skilful observation of cryptocurrency market it can en-
large its income through a series of transactions on virtual
currencies. In 2010, 2 pizzas were bought for 10,000 BTC
- it was the first, historic transaction with cryptocurrency.
According to the exchange rate on 4" March, 22.40 BTC
gives an amount of over three hundred and eighty-nine
million Zloty. In relation to food it is worth saying that
since June 2017 on a very well-known website in Poland
pyszne.pl you can pay for orders with Bitcoin. When you
click on the “order and pay”, you will be automatically
redirected to the BitPay Payment Agent page, where you
will be given access to your wallet, from which you need
to send a payment request. In order to convert the Bitcoin
course, the current price quoted on Bitpay is applied. No
additional administrative fee is charged for the transac-
tion. With BTC you can pay in nearly 5 thousand restau-
rants in the country. It is a really impressive scale. In many
cities, ATMs adapted for bitcoin operations are also being
built. Those devices allow selling Bitcoin, Litecoin and
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Ethereum. People that already have the cryptocurrency
can convert it to Polish Zloty, and in the case of a device
with “both sides” they can also purchase the crypto-
currency. This completely changes the virtual currency
image, which can be converted into real money. Bitcoin
ATMs have started to emerge in Poland since 2015 and
currently they can be found only in several cities, includ-
ing Krakow, Bydgoszcz and Gdansk. It is therefore diffi-
cult to believe those who claim that cryptocurrencies have
a small chance for greater development. The acquisition of
goods with money earned by the computer system alone
is a very tempting option, especially since they do not re-
quire the effort of own work, but only adequate technical
preparation and high financial input at the beginning.

Anonymity of Cryptocurrencies

Unfortunately, the virtual currency is used not only in
a positive way. Bitcoin offers so many possibilities includ-
ing anonymity that it is sometimes called “the currency
of free people”. It sounds a bit over the top if you consider
the daily economic crisis and the uncertainty of banking
transactions. Cryptocurrency not having the authority of
central entity and having a system of effective money flow
control has become the primary money used by criminals
around the world. Every city on earth has its dark face.
Dangerous neighbourhoods and places where you can
easily find criminals. Also, the Internet which is called the
“global village” has its dark side. Another face of the Inter-
net is usually called the TOR® or Freenet* network. Access
to these networks requires a special software and appropri-
ate configuration of the computer so the anonymity on the
dark side of the Internet is at a very high level.

The dark web is used by criminals, law enforcement agen-
cies, agencies, spies, special agents, journalists, gun dealers

> The TOR (The Onion Router) network was created by specialists
from the American Navy. Its purpose was to allow secret government
agents to view network resources fully anonymously and without
leaving the slightest trace of their presence. In contrast to commonly
known networks, the data is coded and then sent by a huge number
of consecutive servers, thus preventing the person logging in on its
level from being tracked down. In other words, before the data comes
from point A to point B, they are constantly encrypted and go to the
recipient not directly, but by a circuit. Information is decoded at point
B only after passing through several other paths.

* Freenet is a free software that allows you to anonymously share files,
view and publish “freesites” (websites available only through Freenet)
and chat on forums, without fear of censorship. Freenet is decentral-
ized, making it less susceptible to attack, and if it is used in darknet
mode, where users only connect with friends, it is very difficult to
detect.

and human traffickers, or even professional paid assassins.
Everyone in this group benefits from the non-cash trans-
fer service offered by Bitcoin. In combination with the
anonymising network connection TOR and guaranteed
anonymity of Bitcoin transaction, cryptocurrencies are
the main currency of the dark web. In the underground
Internet there are cryptocurrencies “laundries” Thus, crim-
inals have a ready-made platform to make business based
on trading illegal goods as well as “laundering” illegal Bit-
coins. Bitcoins obtained in a way which is against the law
or earned through the execution of an illegal service can be
withdrawn from the ATM in an acceptable currency for the
offender and then can be used as legal means of payment.

The dark side of the Internet is also a place for many online
shops offering products of illegal origin, as well as illegal
goods such as drugs, chemicals or weapon. You could
buy a rifle with Bitcoin that will be send to the buyer to
the given address or parcel locker. The anonymity of cryp-
tocurrencies increases the access for illegal goods to or-
dinary people, often tempted by the simplicity of getting
something forbidden and become criminals in the light
of the law. Not to mention the criminal groups who have
the ability to sell drugs, weapon or people anonymously,
they constantly expand their illegal markets. The hidden
network is almost as old as the whole Internet. However,
illegal Internet transactions do not always remain anony-
mous. A transfer leaving a bank will always has its record
on the corresponding statement. The offender using legal
money has never been anonymous. Only the development
of cryptocurrencies and their wide availability allows for
a greater anonymity in the Internet. As we have previously
mentioned, in many Polish cities, including Bialystok, there
is a possibility of illegal and anonymous exchange of Polish
Zloty to the appropriate cryptocurrencies at special ATMs.
Nothing stands in the way for the holder of the cryptocur-
rency to be a minor or even a child who is interested in the
dark side of the Internet, which can eventually contribute
to committing a crime or become a criminal.

Impact of the Bitcoin on Criminality

Thanks to the anonymity of cryptocurrency, Bitcoin has
become the means of supporting terrorism in the world.
Also in Poland cryptocurrencies have already contrib-
uted to the emergence of companies issuing invoices for
non-site transactions, at the same time trading the cost of
doing business which translates into a series of economic
crimes. Yet another crime category in relation to virtual
currency trading is money laundering. In order to reduce
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the scale of this phenomenon, the Act of 16" November
2000 on prevention of money laundering practices and
terrorist financing was introduced based on Article 8,
paragraph 3-3b. It is clear from the content that the insti-
tution which makes the transaction, whose circumstances
indicate that it may be related to money laundering or
terrorism financing, is required to register such transac-
tion irrespective of its nature and value. However, there
is no direct reflection in the case of cryptocurrencies.
Professional bodies involved in creating digital currency
exchange platforms are not in the circle of entities obliged
to register undoubted transactions [Czaplicki 2017, p. 44-
45]. Cryptocurrencies are commonly used in illegal activi-
ty. Approximately one-quarter of all users (25%) and close
to one-half of bitcoin transactions (44%) are associated
with illegal activity. Furthermore, approximately one-fifth
(20%) of the total dollar value of transactions and ap-
proximately one-half of bitcoin holdings (51%) through
time are associated with illegal activity. [Foley, Karlsen,
Putnin$ 2018, online] The impact of Bitcoin and its so-
cial reception depends only on its users, it can make life
easier through instant transfers, alternative ways to earn
money and also to enlarge the grey spending zone, illegal
goods transactions and the development of cybercrime in
a broad sense. Bitcoin and other cryptocurrencies do not
influence directly the rise of crime in the world. Alterna-
tive and anonymous forms of payment, however, remove
one of the many barriers between a rightful citizen and an
offender. On the other hand, the widespread ability of Bit-
coin payment is not such a distant future as it might seem.
In addition, it is a very attractive solution. The only, but
the most significant factor that can inhibit the develop-
ment of this payment method are the fluctuations of the
cryptocurrency course. Through its instability it can deter
entrepreneurs and investors to implement this method
in their structures. The way for sudden decreases in val-
ues may be the design used for example in Dubai which
was previously mentioned. There, the risk of changing
the Bitcoin exchange rate was transferred onto the buyer
through fixing the price in US dollars, and the conversion
to Bitcoin occurred after the rate at the time of making
the contract.

Conclusions

Undoubtedly, the issue of cryptocurrencies for many years
will be in the area of interest to lawyers in many ways, e.g.
economic, criminal, and fiscal. It is worth to follow the
latest changes in the national and European legislation
and it is worth to invest in cryptocurrency to give yourself
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a chance to face the opportunities given to us by the mod-
ern world. Universality in bitcoin payments is a near fu-
ture. The presented article shows only selected companies
accepting virtual currencies, their number is constantly
growing. Thirst for virtual currencies continues despite
significant exchange rate fluctuations and will continue
for many years. It is difficult to find clear evidence that
cryptocurrencies affect crime growth but the anonymity
of currency transfers is a factor that encourages illegal
behaviour
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REPORT ON THE INTERNATIONAL SCIENTIFIC
CONFERENCE “INVITATION UNDERSTANDING

PUBLIC BUREAUCRACY”
(11-12 June 2018, Budapest, Hungary)

The National University of Public Service with the
support of the Center for Information and Research
Organization on Public Finances and Tax Law in the
Countries of Central and Eastern Europe held a two-
day conference to exchange ideas and experience con-
nected with the concept of public bureaucracy, as ap-
plied public governance and public administration in
the countries of Central and Eastern Europe.

The conference was opened by Dr. habil. Gyoérgyi Nyikos
who welcomed the renowned international guests and
wished a successful discussion to the participants. The
Vice-Rector for International Affairs also talked about
the history of Ludovika, the structure of NUPS and
the missions of the university. She emphasised that the
aim of the university, among others, is to promote the
cooperation between public and private entities and to
continuously conduct researches on current issues.

Elena Kireeva from the Russian Presidential Acade-
my of National Economy and Public Administration
(RANEPA) talked about the concept of good gover-
nance in jurisprudence through the Russian experience
and practice. According to the expert, the concept of
good governance is a key factor in decreasing bureau-
cracy. She also elaborated the ongoing developments in
the Russian public administration such as the admin-
istrative websites and multifunctional customer service
centres which helped to decrease waiting time.

Prof. Dr. Norbert Kis presented the future scenarios of
public bureaucracies. The Dean of the Faculty of Politi-
cal Sciences and Public Administration of NUPS quot-
ed the famous Danish physicist during his presentation,
“Prediction is very difficult, especially if it is about the
future” The Dean explained the post-bureaucratic era
and the term of dataism. The latter determines all the
processes, including those related to public adminis-
tration, only as a set of data for analysis. While closing
his session, Norbert Kis described bureaucracy as a wall
between the citizens and public servants which can be
dismantled by reducing the bureaucracy. The Good
Governance report prepared by NUPS serves this pur-
pose as well.

Juraj Vacok, representative of the Comenius University,
Slovakia, reviewed a new legal regulation of adminis-
trative justice in the Slovak Republic, focusing mainly
on the changes and processes from the past two years.
After this section, Piotr Bulawa from the University of
Silesia, Poland, described the participation of tax au-
thorities in insolvency agreements. According to the
specialist the public administration system in Poland
is too bureaucratic and less flexible while on the other
hand, the German system is a good example because the
state income is allocated based on the resources used on
collection and there is a long-term plan, unlike in the
Eastern Europe.
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The other presenters of the morning session were
Wojciech Pigtek from the Polish Adam Mickiewicz
University, Krisztina Rozsnyai from the E6tvos Lorand
University, Anna Romanova from the Pavol Jozef Safér-
ik University and Matej Horvat from the Comenius
University.

On the second day of the Conference a panel discus-
sions was organized with the participation of experts
from Hungary, Czech Republic, Slovakia and Poland,
where selected issues of financial law and the current
legal challenges were discussed.

The following institutes of higher education were rep-
resented at the conference: University of Zagreb, Fac-
ulty of Law (Croatia); Jan Dlugosz University (Poland);
RANEPA - Russian Presidential Academy of National
Economy and Public Administration (Russia); Ma-
saryk University, Brno (the Czech Republic); Charles
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University, Prague (the Czech Republic); Palacky Uni-
versity, Olomouc, Faculty of Law (the Czech Republic);
University of Szczecin (Poland), University of Bialystok
(Poland); University of Silesia (Poland); Universidad
de Ledn (Spain); Uniwersytet Wroctawski (Poland);
Kozminski University Warsaw (Poland); Supreme Ad-
ministrative Court of Poland; Nicolaus Copernicus Uni-
versity in Torun (Poland); Polish Academy of Sciences,
Institute of Law Studies; Adam Mickiewicz University
in Poznan (Poland); Pavol Jozef Saférik University in
Kosice (Slovakia); Comenius University in Bratislava
(Slovakia); University of Finance and Management in
Bialystok (Poland); WSB University in Torun (Poland);
University of £0dz (Poland); Technical University of
Ostrava (the Czech Republic); University of Gdansk
(Poland) and Yanka Kupala State University (Grodno,
Belarus).
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REPORT ON THE XVII CENTERS’ INTERNATIONAL
SCIENTIFIC CONFERENCE “CURRENCY, TAXES AND
OTHER INSTITUTES OF FINANCIAL LAW IN THE YEAR

OF THE 100TH ANNIVERSARY OF THE FOUNDING OF
CZECHOSLOVAKIA”

(20-21 September 2018, Prague, the Czech Republic)

Lets remind that the first international scientific confer-
ence patronized by the Center for Information and Re-
search Organization of Public Finance and Taxes of the
Central and Eastern Europe at the Faculty of Law of the
University of Bialystok, established shortly before, was
held in Bialystok on 19-21 September 2002. Since then,
over the years, the Center’s annual international confer-
ences took place successively in Brno, Vilnius, Kosice,
Grodno, Voronezh, Paris, Lviv, Prague, Gyor, Bialystok,
Omsk, Mikulov, Strbske Pleso, Bialystok, and Vilnius.

The 17" international scientific conference of the Center
took place at the Faculty of Law of the Charles University
in Prague on 20-21September 2018 and was co-organized
by the Faculty of Law of the Charles University in Prague,
and the Institute for Research and Development on State
and Governance of the National University of Public Ser-
vice in Budapest. The conference was entitled “Currency;,
Taxes and Other Institutions of Financial Law in the Year
of the 100" Anniversary of the Founding of Czechoslo-
vakia” and covered the current issues of financial law,
especially its sub-fields of tax law and currency law, as
well as other related fields of law. This conference aimed
to introduce and evaluate the issues and topics important

for financial law not just in the Czech Republic, but also
in the whole of Europe.

The conference was ceremoniously opened by prof. Jan
Kuklik - Dean of Faculty of Law, Charles University, prof.
Marie Karfikové - Head of Financial Law and Financial
Science Department, dr. Alena Schillerova — Minister of
Ministry of Finance, prof. Eugeniusz Ruskowski — Chair-
man of the Board of Center for Information and Research
Organization of Public Finance and Taxes of the Central
and Eastern Europe, and Governor of Czech National
Bank, Jiti Rusnok. The opening session was chaired by
prof. Petr Kotab.

Next, during the plenary session, the speakers from
different parts of Europe presented the results of their
research. Namely, prof. Giuseppe Marino presented the
paper entitled “International and European Measures for
De-offshoring”, prof. Wojciech Morawski presented the
paper entitled “Tax Rulings in Poland - Wealth or Cri-
sis?”, prof. Aleksander Kostyukov presented the paper en-
titled “Central Bank of Russian Federation as Mega-reg-
ulator of Financial Markets”, prof. Cesar Garcia Novoa
presented the paper entitled “Basic Issues of Permanent
Establishment”, and finally dr. Cosmin Flavius Costas
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presented the paper entitled “Access to File: Right(s) of
Defence or Defence of Right(s)?”.

During two days of the conference, several parallel ses-
sions devoted to specific questions of financial law took
place. On the starting conference day, first the budgetary
law session chaired by dr. Radim Bohac¢ and the Russian
speaking session chaired by prof. Hana Markova were
organized. Next, the taxation session chaired by prof.
Soraya Rodriguez Losada and the nonfiscal session
chaired by doc. Michael Kohajda were held. On the sec-
ond conference day, the public finance session chaired by
dr. Roman Vybiral and the taxation, customs, and theory
session chaired by dr. Tomas Sejkora took place.
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Moreover, during the conference, the international com-
mission for scientific awards, chaired by prof. Krystyna
Piotrowska-Marczak, awarded the academic prize for an
outstanding doctorate in the field of public finances and
tax law from the countries of Central and Eastern Eu-
rope. The prize, that has been awarded to dr. Ewa Lotko
will be discerned during the next annual international
Center’s conference that is being organized by the Yanka
Kupala State University in Grodno. The main theme of
the XVIII Center’s annual international conference will
be “Axiology in the financial law of Central and Eastern
Europe”
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REPORT ON THE FIRST EASTERN EUROPEAN
CONFERENCE ON “CRYPTOCURRENCY”

(5 March 2018, Bialystok, Poland)

On 5 March 2018, in the Hall of the Faculty of Law at
the University of Bialystok, the First Eastern European
Conference on Cryptocurrency was held, which was
organized by the Student Financial Law Club in coop-
eration with the Student History of Law Group and the
Academic Group of Commercial Law. The conference
took place under the auspices of PwC (a network of
companies offering accounting, auditing and advisory
services) and Euronet Norbert Saniewski sp. j., which
made it possible to organize a machine for extracting
cryptocurrencies during the conference. The confer-
ence under the auspices of the Governor of Podlasie, the
President of the City of Bialystok and the Rector of the
University of Biatystok, was preceded by several months
of preparations to present the subject matter so current
and still undiscovered to all interested people.

The conference was opened at 8 oclock by prof. Maciej
Perkowski, associate Dean of the Faculty of Law. The
professor welcomed incoming guests and listeners and
emphasized to the need to learn about the phenomenon

The future belongs to those
who prepare for it today.
Malcolm X

of cryptocurrencies. Then, prof. Eugeniusz Ruskowski,
the Head of the Department of Public Finance and Fi-
nancial Law, had his speech. The supervisor of the Stu-
dent Financial Law Club briefly presented the process of
preparations that accompanied the organization of the
event and thanked the present professors without whom
the conference would not have been so successful.

Then, an expert panel led by dr. Ewa Lotko and dr. Ur-
szula Zawadzka-Pak from the Department of Public Fi-
nance and Financial Law began. Opening lecture “The
dark side of cryptocurrencies and its prophylaxis” was
given by prof. Wojciech Filipkowski, representing the
Department of Criminal Law and Criminology at the
Faculty of Law. In his speech, prof. Filipkowski referred
to potential threats related to the cryptocurrency trad-
ing, he also presented possible directions of research
on cryptocurrencies showing their interdisciplinary
character.

The next speech during the expert panel was a lecture
by prof. Stawomir Presnarowicz from the Department
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of Public Finance and Financial Law at the Faculty of
Law on “Taxation of cryptocurrencies.” The idea of the
presentation was to present this issue on the basis of ex-
amples from practice - judgments of Polish administra-
tive courts regarding the problem of taxation of income
obtained from trading or extracting bitcoins.

Next, prof. Aleksander Maksimczuk, representing the
Department of Political Economy at the Faculty of
Economics and Management, gave a lecture entitled
“Cryptocurrencies: succession of monetary systems
development”. In his speech, prof. Maksimczuk focused
primarily on the genesis of money and changes in its
form over the centuries.

Another lecture at the Conference was a speech deliv-
ered by prof. Lilia Abramczyk from Yanka Kupala State
University in Grodno (Belarus) entitled “Bompocsr
HaJIOTOBOVI IOPUCAMKLMY TOCYHAapCTBa M KPUIITOBA-
mota” (“The issue of tax jurisdiction of the state and
cryptocurrencies”), which mainly concerned the sign-
ing by President of Belarus Alexander Lukashenka on
21 December 2017 the Decree No. 8 on tax concessions
for science and technology parks working on the devel-
opment of blockchain technology.

Next speaker — dr. Aleksander Prokopiuk, Rector of the
Higher School of Economics in Bialystok - presented his
lecture entitled “Consequences of the existence of cryp-
tocurrencies - selected aspects”, in which he referred to
the benefits of operating cryptocurrency in the market,
but also related risks.

The last speech of the expert panel was given by the
Euronet representative, Mr. Stawomir Andrejczuk on
“Practical aspects of the functioning of cryptocurren-
cies” The lecture was conducted in the form of questions
asked by the participants of the event - they most often
concerned the blockchain mechanism and technical
issues related to the equipment used to extract various
cryptocurrencies.

Among the participants of the Conference were also
invited guests: prof. Stiepan Fiodorowicz Sokét, the
Founder and Rector of the Belarusian Institute of Law
and Business, formerly the President of the Union of
Lawyers in Belarus and the Dean of the Faculty of State
Law of Yanka Kupala University of Grodno, and doc.
Jurij Jurijewicz Gniezdowski - Director of the Belaru-
sian Institute of Law and Business in Grodno.
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After the lunch break the second part of the Conference
began, led by Magdalena Olchanowska and Marta Mak-
simczuk - representatives of the Student Financial Law
Club. The first speech in this part was given by Cezary
Pachnik, M.A., a PhD student at the Department of
Public International Law, entitled “Cryptocurrencies
recognized as electronic money in the EU? Status quo
and consequences”. In addition to issues related to the
definition of electronic money, he presented what the
consequences in terms of freedom of movement for
virtual currencies could be to be recognized by the EU
legislation as money or payment in the full meaning.
Subsequent speakers represented the Institute of Com-
mercial Law at the Civil Law Department, and the first
of them was Maksymilian Szal, M.A., who gave a lecture
entitled “Problems related to the admission to exchange
trading of forward contracts for cryptocurrencies”. In
his speech, he also presented the security function of
contracts, which can be used to “protect” commercial
transactions, actually held - in investment portfolios
- cryptocurrencies and types of investors for whom
they may be an attractive financial instrument. Then
a lecture was given by Dominik Le$niewski, M.A., who
gave a speech on “Impact of cryptocurrency market
development on the computer components market”. At
the beginning, the situation of the computer hardware
market before the sudden increase in the value of cryp-
tocurrencies and their interest in society was presented.
Mr. Lesniewski also characterized the construction of
cryptocurrency mining devices and explained why their
development has such a large impact on the computer
hardware market.

During the Conference, students from Biatystok, Kra-
kow, Lublin and Siedlce also took part. Above all, we en-
joyed the presence of representatives from Belarus. One
of the represented universities was the Yanka Kupala
State University of Grodno. Alicja Gabis presented a lec-
ture entitled “I'popHeHCKMIT rOCYIapCTBEHHBII YHUBEP-
curet umenu Sukn Kymansr (“Cryptocurrency and its
legal protection in the Republic of Belarus”), in which
she presented the latest legal regulations regarding
cryptocurrencies in Belarus. The mentioned university
was also represented by Vladimir Kovalchuk, who in his
speech “Ripple as the most promising electronic pay-
ment system” focused on one cryptocurrency, showing
its advantages in comparison to others. The situation of
cryptocurrencies in Belarus was also presented by Polina
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Kowalczuk (“Kpunrosanora B Pecriy6nuxke benapycs. /
Cryptocurrency in the Republic of Belarus”) and Wik-
toria Biedrowicz (“PasButne xpunrosamotsl B Pecry-
6muke bemapyce. / Development of cryptocurrencies in
the Republic of Belarus”), both from the Polotsk State
University. The presence of foreign students was very
satisfactory, but Polish universities had a much larger
number of representatives. Lublin and Maria Curie
Sktodowska University were represented by Aleksandra
Gwiazdowska and Natalia Grudniewska, with a lecture
entitled “Where did the virtual money come from? The
origin of cryptocurrencies” They familiarized the au-
dience with the history of the first bitcoins, litecoins,
dashcoins or monero. Next, Karolina Palka and Marek
Stolorz from Jagiellonian University had a presentation
entitled “ATMs and deposit machines servicing crypto-
currencies - legal problems.” They discussed the princi-
ples of Bitcoinomats and then focused on the criminal
aspect - specifically on the possibility of committing
a crime using these devices.

The University of Natural Sciences and Humanities in
Siedlce also had its representatives. Anna Zychowicz
gave a lecture on the operation of bitcoin in Germany
and the possibility to learn from these regulations in
creating a Polish system for cryptocurrencies (“Private
money - bitcoin status in Germany”). Also from this uni-
versity was a lecture entitled “Bitcoin as an innovative
currency” presented by Paulina Rowicka. The author
presented the possibilities of technological development
using bitcoins, but also the risks associated with the
dissemination of this currency. Last speeches belonged

to the hosts. Ewelina Marcinczyk presented the work
“Making the virtual currency real. Cryptocurrencies in
everyday use”, which clearly showed that paying with
this money is widely used. Lukasz Presnarowicz focused
on a completely different aspect. In the study entitled
“Other monetary intermediation, business activity on
the cryptocurrency market” he presented virtual cur-
rencies from the point of view of laws, paragraphs and
finances. Then Gabriela Raczykowska with a lecture
entitled “The largest cryptocurrency mines in Europe.
How does it work?” showed the technical side of the
possibility of having its own virtual money by present-
ing places where such activity is run on a larger scale.
Bartosz Borowik had a speech on “Bitcoin, as the cur-
rency of the black market. Influence of cryptocurrencies
on crime., in which examples were presented to show
that bitcoin is already becoming a tool for committing
crimes. The last speech was delivered by Sylwia Stupak
and Katarzyna Mierzynska, who presented the situation
of virtual currencies in Poland, indicating deficiencies
in the Polish system in this aspect (“Poland in the world
of cryptocurrencies”). After thanking all invited guests
and all participants, the Conference was closed at 6 p.m.
by Magdalena Olchanowska, the president of the Stu-
dent Financial Law Club.

The one-day Conference showed that the topic of vir-
tual currencies is extremely broad. Presented papers
brought the audience closer to the phenomenon of
cryptocurrencies, which increasingly penetrate into
everyday life.
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THE SCIENTIFIC ACTIVITY OF THE FACULTY OF LAW
AT THE UNIVERSITY OF BIALYSTOK ASSOCIATED

WITH THE COUNTRY OF CENTRAL AND EASTERN
EUROPE

Among scientific activity connected with research con-
ducted by Faculty of Law University of Bialystok in 2018
the following publications, lectures and participation in
international projects can be mentioned.

- dr Magdalena Rutkowska-Sowa — “Advisory opin-
ion to the EFTA court: lessons to be learnt”

» Conference “Developments in Family Law - Year
by Year”, ELTE University, Faculty of Law, Budapest,
09.03.2018:

- drhab. Piotr Fiedorczyk - “Developments in Fam-
ily Law” - Poland.

THE SCIENTIFIC ACTIVITY:

 III Annual CEENELS Conference “Legal Traditions
and Legal Identities in Central and Eastern Europe” « VIII International Scientific and Practical Conference

(a part of the 76" Scientific Conference of the Uni-
versity of Latvia), Faculty of Law, University of Latvia,
Riga, Latvia, 11 - 13.01.2018:

— prof. dr hab. Piotr Niczyporuk - “Roman Law as
the Foundation of Legal Culture in Central and East-

“Problems of cooperation of national legislations in
the conditions of development of globalization pro-
cesses and interstate regional integration” organized
by the Belarusian Institute of Jurisprudence, Grodno,
16.03.2018:

prof. dr hab. Katarzyna Laskowska - “Hate crimes as
a problem hindering the integration of society in Poland”

ern Europe: Example of the Universitas Vilnensis™;
— dr hab. Piotr Fiedorczyk - “Matrimonial Property

Regimes in Central and Eastern Europe: tradition o National Scientific Conference “International Law -

and identity”; moderation of the plenary session on
the second day of the Conference.

International Conference JEAN MONNET CON-
FERENCE “Legal Implications of Trade Liberal-
ization under SAAs and CEFTA’, Belgrade, Serbia,
26.02.2018:

- dr Joanna Banasiuk - “Copyright exhaustion from

the Polish perspective before and after the accession
to the EU”;

theory and practice” combined with the Congress of
Departments and Departments of International Law,
Bialystok-Vilnius, 9-12.05.2018:

— prof. dr hab. Maciej Perkowski - “Optimization
of legal protection of the Biatowieza Forest through
(among other things) further internationalization™;

- dr hab. Mieczystaw Zdanowicz, prof. UwB -
“Statelessness in international law on the example
of Lithuania, Latvia and Estonia”;
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— dr hab. Anna Doliwa-Klepacka - “European Cit-
izens’ Initiative - initial assumptions and the pros-
pect of change”;

- dr Tomasz Dubowski — “Small border traffic on the
section of the EU external border with the Kalinin-
grad region - selected aspects”;

- dr Anna Drabarz - “Behavioural economics, algo-
rithms and international law - in search of effective-
ness in combating discrimination”;

- dr Wioleta  Hryniewicka-Filipkowska -
“Cross-border UNESCO World Heritage Site”
Puszcza Biatowieska “in law and practice”;

- dr Iwona Wronska - “Territorial and legal aspects
of defining the European legal space”;

- dr Izabela Krasnicka.
« International Conference on Genetics Law, Ozyegin
University, Istanbul, Turkey, 30.04. - 05.05.2018:

- prof. zw. dr hab. Emil W. Plywaczewski - Wel-
come and introduction to the study of the Bialystok
School of Criminology;

— prof. dr hab. Ewa M. Guzik-Makaruk - “Crime in
the context of the transplantation law in Poland”;

- mgr Magda Olesiuk-Okomska - “Law on dona-
tion after circulatory death in Poland”;

- mgr Emilia M. Truskolaska, mgr Ewelina Wojew-
oda - “Prenatal injuries in Polish criminal law”.

o International Scientific Conference “Towards a Better

Future: The Rule of Law, Democracy and Polycentric
Development’, St. Kliment Ohridski University - Bito-
la, Faculty of Law, Bitola, Macedonia, 11-12.05.2018:

- dr hab. Elibieta Kuzelewska (with Magdalena
Musial-Karg) —“Electronic tools (e-tools) of Civic
Participation in Poland. Any Perspectives for the
Future?”.

* XI Conference in Legal History in the Baltic Sea Area
- Law and Economics in Urban and Rural Environ-
ment, University of Tartu, Tallinn City Archives, Es-
tonian Academy of Science, Tallinn - Tartu, Estonia,
16-20.05.2018:

- drhab. Piotr Fiedorczyk - “Polish law on economic
activity in the pre-war Poland and its foreign roots’;

— dr hab. Marcin Lysko - “Adjudicating in petty of-
fences concerning compulsory delivery of agricul-
ture products in People’s Poland”

 Congress of Self-Governments of Poland and Lithua-

nia, Suwatki, 7.06.2018:

- prof. dr hab. Maciej Perkowski - “Cross-bor-
der cooperation between Polish and Lithuanian
self-governments - programs, bilateral agreements,
agreements, euroregional cooperation (effects,
changes)” and moderator of the panel “Challenges
of cross-border cooperation: opportunities, strong
partnerships and common threats”;

— dr Artur Olechno - “Legislation of Polish and Lith-
uanian local governments in the system of public
authority - comparative analysis (changes over 20
years, organization, competences, sources of financ-
ing)” and moderator of the panel “Local govern-
ment and SMEs and NGOs - cooperation models”.

I Conference on the Legal Challenges in the Viseg-
rad Countries, Faculty of Law, Pazmany Péter Cath-
olic University, Budapest, Hungary, 31.05.2018
-01.06.2018:

— dr hab. Anna Piszcz, prof. UwB - “Publicisation of
civil matters in Poland”

Conference Understanding Public Bureaucracy, Na-
tional University of Public Service, Budapest, Hunga-
ry, 10-12.06.2018:

- dr hab. Mariusz Poplawski, prof. UwB - “Simpli-
fied Tax Proceedings in the New Tax Ordinance Act
in Poland™;

- dr Urszula K. Zawadzka-Pak - “Legally Deter-
mined Expenditure as Instrument Harming Effec-

tiveness and Efficiency of Public Administration in
Poland”

VIII Conference of Honorary Consuls of Estonia, Tal-
linn, Estonia, 25-29.06.2018:

- dr Iwona Wronska;

- dr Tomasz Dubowski
Conference Crimes against Humans and Crimes

against Humanity, European Society of Criminology,
Sarajevo, Bosnia and Herzegovina, 28.08-02.09.2018:

- prof. zw. dr hab. Emil W. Plywaczewski - partici-
pation in a panel discussion on the subject “Migra-
tion, Civic Education and Criminology”;
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- prof. zw. dr hab. Emil W. Plywaczewski - “Orga-
nized Crime and Its Control From Central Europe-
an Perspective”;

- prof. zw. dr hab. Emil W. Ptywaczewski, dr Emilia
Jurgielewicz-Delegacz — “The Genesis, Develop-
ment and Basic Information about Bialystok School
of Criminology”;

- prof. dr hab. Ewa M. Guzik-Makaruk - panel
management “European Development Path of Bial-
ystok School of Criminology”;

- prof. dr hab. Ewa M. Guzik-Makaruk, mgr Marta
Dabrowska - “Juvenile delinquency and victimiza-
tion: the main results of ISRD-3 Poland conducted
by Bialystok School of Criminology”;

- prof. dr hab. Ewa M. Guzik-Makaruk, mgr Marta
Dabrowska - “ISRD3 in the research of Bialystok
School of Criminology”;

- mgr Piotr Mroczko - “Football fans delinquen-
cy - the research done by Bialystok School of
Criminology”.

XVII International Conference Information and Or-
ganization Center for Public Finance and Tax Law
of Central and Easter European Countries “Curren-
cy, Taxes and Other Institutes of Financial Law in
the Year of the 100th Anniversary of the Founding
of Czechoslovakia’, Charles University, Prague, the
Czech Republic, 19-21.09.2018:

- prof. zw. dr hab. Eugeniusz Ruskowski - “About
the crisis of comparative research in the field of
public finances and financial law”;

— dr Urszula K. Zawadzka-Pak - “Shaping financial
accountability through participatory budget (civic)
- the theoretical framework of legal and axiological
analysis”;

- dr Piotr Woltanowski.

XX International Scientific and Practical Conference
“Learning law and practice: the state and prospects
for development”, organized on the occasion of the
40th anniversary of the Faculty of Law of Yanka
Kupala State University of Grodno, Grodno, Belarus,
27-28.09.2018:

- prof. dr hab. Katarzyna Laskowska — “Criminal
policy against convicted reprisals in Poland in the
years 1999-2016"

» Conference “EULETA Legal English Conference

20187, University of Split, Split, Croatia, 26-30.09.2018:

- dr Halina Sierocka - “Designing Online Materials
for Legal English Courses”.

e II International Seminar on “Financial Procedures of

Central and Eastern European Countries”, Faculty of
Law, Bialystok 19.10.2018:

- prof. zw. dr hab. Eugeniusz Ruskowski, prof. zw.
dr hab. Leonard Etel - introduction to the confer-
ence issues;

- dr hab. Rafal Dowgier, prof. UwB - “Proceedings
regarding local taxes regarding the new codification
of general tax law”;

- dr hab. Mariusz Poplawski, prof. UwB

- dr hab. Slawomir Presnarowicz, prof. UwB’ -
“Treating tax disputes in Poland™;

- dr Ewelina Bobrus-Nowinska - “General princi-
ples of law and tax proceedings as a source of pro-
tection of the taxpayer’s rights”;

- dr Grzegorz Liszewski - “Implementing non-final
decisions of tax authorities - basic problems”;

- dr Krzystof Teszner — “Customs and tax control in
respect of compliance with tax law in Poland™;

- dr Urszula K. Zawadzka-Pgk (with dr Eva
Tomaskova, Brno Pravnickd Fakulta Masarykova
Univerzita) - “Participatory budgeting procedures
in Poland and the Czech Republic”.

o International Scientific and Practical Conference

entitled “Criminology in the conditions of transfor-
mation processes: national and international aspects”,
organized by the Polotsk State University, Belarus,
11-14.10.2018:

— prof. zw. dr hab. Katarzyna Laskowska - “Impact
of socio-economic and political transformation on
crime in Poland in 1989-2017".

International Scientific and Practical Conference en-
titled “Penal regulation and guaranteeing its eftective-
ness’, organized by “Jaroslaw the Wise” Law Academy
of Ukraine, Ukraine, 17-20.10.2018:

- prof. zw. dr hab. Katarzyna Laskowska - “Tradi-
tional and new ways of influencing paedophiles in
Poland”
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» Conference “Modern Challenges and Actual Prob-
lems of the Judicial Reform in Ukraine” organized by
the Faculty of Law of the Chernivtsi National Univer-
sity, Ukraine, 17-20.10.2018:

- dr hab. Anna Doliwa-Klepacka - “Use of media-
tion as an effective alternative disputere solution”;

- dr hab. Mieczyslawa Zdanowicz, prof. UwB -
“European Citizens Initiative as an example of
a participatory democracy instrument”

International Scientific and Practical Conference
“Penal policy and law application practice’, organized
by the Russian State University of Justice, Russia,
2.11.2018:

- prof. zw. dr hab. Katarzyna Laskowska - “Crim-
inal policy towards the perpetrators of murders in
Poland”.

International Conference “Multilevel governance in
education: top-down management, delegation and
regional cooperation’, organized by the National Re-
search University Higher School of Economics, Rus-
sia, 12-13.11.2018:

- dr Anna de Ambrosis Vigna - “What is at stake in
Poland?”;

— dr Izabela Krasnicka - “Recent strengthening of
the control of the centre over regions and munici-
palities in education in Poland”;

- dr Izabela Krasnicka, dr Anna de Ambrosis Vig-
na - “Policies and measures to prevent and alleviate
education poverty and enhance education inclusion
in Poland”.

Conference “Days of Law”, organized by the Masaryk
University, Czech Republic, 15-17.11.2018:

- dr hab. Piotr Fiedorczyk, prof. UwB - “Marriage
in the new draft of Family Code in Poland”

International Conference “Problems of legal regula-
tion of social relations: theory, legislation and prac-
tice”, organized by Brest State A.S. Pushkin University,
Belarus, 23.11.2018:

- dr hab. Slawomir Presnarowicz, prof. UwB -
“Treating tax disputes in Poland and Belarus”.

IT International Conference organized by the Russian
Academy under the President of the Russian Federa-
tion in Moscow, Russia, 16.11.2018:

- dr hab. Slawomir Presnarowicz, prof. UwB -
“Consider tax disputes in Poland and Russia - se-
lected problems”

o Lectures at the Chernivtsi State University and a meet-

ing with the authorities of the Faculty of Law and the
Faculty of Philosophy and Theology, 25-28.11.2018,
Ukraine:

- prof. zw. dr hab. Emil W. Plywaczewski - “The
Genesis, Development and Basic Information about
Bialystok School of Criminology (BSC) in Poland™;

- dr hab. Anna Doliwa-Klepacka - “Justice in Po-
land - selected issues”

Conference “Transformational Process in Law, Re-
gional Economics and Economic Policies: Topical
Economics, Political and Legal Issues’, organized by
Baltic International Academy, Latvia, 6-8.12.2018:

- dr hab. Elzbieta Kuzelewska prof. UwB - “What
about English Language in the EU after Brexit?”.

The 32" Businet Annual Conference organized by
Businet - Global Business Education Network, Esto-
nia, 6-10.11.2018:

- dr hab. Anna Piszcz, prof. UwB.

SCIENTIFIC AND DIDACTIC
ACTIVITIES ABROAD
AND ERASMUS +:

dr Joanna Banasiuk - University of Belgrade, Faculty
of Law, Lectures: Orphan works issue — an EU and
international perspective; Co-authorship; Paradigms
of copyright law in 21* century - are the currently
binding legal provisions effective in the informative
society?, 26.02.2018-02.03.2018;

dr Magdalena Rutkowska-Sowa - University of Bel-
grade, Faculty of Law, Lectures: European trade mark
law reforms; Intellectual property commercialization,
26.02.2018-02.03.2018;

dr Jarostaw Matwiejuk - Immanuel Kant Baltic Fed-
eral University, Faculty of Law, lectures: Fundamen-
tal principles of the Constitutional Law in modern
countries; The legal position of religious associations;
The parliament - organization, functions and opera-
tion mode of the legislative power; The government
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- organization, functions and operation mode of the
executive power, 26.02.2018-02.03.2018;

prof. dr hab. Katarzyna Laskowska, Immanuel Kant
Baltic Federal University, Faculty of Law, lecture: Di-
rections and trends in the development of crime in
Poland, 15-21.04.2018;

dr hab. Stawomir Presnarowicz, prof. UwB - par-
ticipation in a seminar (paper: “Subrogation of tax
decisions in Poland”), the Polotsk State University,
Polotsk, Belarus and a visit to the tax authority in Po-
lotsk, 06-08.05.2018;

dr hab. Piotr Fiedorczyk - reviewer in the doctor’s
thesis, University of Latvia, Faculty of Law, Riga, Lat-
via, 10-12.05.2018;

prof. zw. dr hab. Eugeniusz Ruskowski - conducting
scientific research (didactic and scientific coopera-
tion, preparation of a common textbook), Faculty of
Law, Masaryk University, Brno, the Czech Republic,
29.05.-02.06.2018;

dr hab. Stawomir Presnarowicz, prof. UwB - con-
ducting scientific research and query, Russian Acad-
emy under the President of the Russian Federation
in Moscow (Faculty of Law) and the Saint Peters-
burg State University (Faculty of Law, Department
of Administrative and Financial Law), Moscow,
Saint Petersburg, the Russian Federation, 31.05.2015
- 05.06.2018;

mgr Barbara Mackiewicz - internship within Eras-
mus + in the library at the University of Belgrade,
03-09.06.2018;

mgr Barbara Mackiewicz - Yanka Kupala State
University of Grodno, internship in the University
Library, 18-20.06.2018;

dr Halina Sierocka - Jossip Juraj Strossmayer Uni-
versity of Osijek, Osijek, Croatia, Lectures Erasmus+
(Legal English), 17-21.06.2018;

dr hab. Stawomir Presnarowicz, prof. UwB - con-
ducting scientific research and query: Lithuanian
Academy of Sciences in Vilnius - The Wroblewski
Library, NSA in Vilnius, Tax Appeals Commission in
Vilnius, Vilnius, Lithuania, 08-09.07.2018;

dr hab. Stawomir Presnarowicz, prof. UwB - con-
ducting scientific research and query: Yanka Kupala
State Uniwersity of Grodno (library), State Historical
Archive in Grodno, Tax Office in Grodno, Grodno,
Belarus, 22-24.07.2018;

dr hab. Anna Piszcz, prof. UwB - preparatory and
monitoring visit under the partnership agreement
(Erasmus +), University of Szeged, Faculty of Law,
Szeged, Hungary, 24-27.09.2018;

dr Artur Olechno - Sakarya University, Sakarya, Tur-
key, 23.09.2018 - 01.10.2018;

dr Andrzej Jackiewicz - Sakarya University, Sakarya,
Turkey, 23.09.2018- 01.10.2018;

dr Anna Leszczuk-Fiedziukiewicz - Yeditepe Uni-
versity, Istanbul, Turkey, 23.09.2018 - 01.10.2018;

dr hab. Stawomir Presnarowicz, prof. UwB - meet-
ing with the authorities of the Law Faculty at Brest
State A.S. Pushkin University on 24.11.2018, Belarus;

dr hab. Slawomir Presnarowicz, prof. UwB -
meeting with the authorities of the Law Depart-
ment of the Russian Academy under the President
of the Russian Federation in Moscow, Russia;
dr hab. Jaroslaw Matwiejuk — lectures at Yanka Kupa-
la State University of Grodno, Belarus, 16-19.12.2018.
“Constitutional Law, “Constitutional Law of the Re-
public of Belarus™

PUBLICATIONS:

“Eastern European Journal of Transnational Rela-
tions” 2018 vol. 2, no. 1, Temida 2, Bialystok 2018.

Kuzelewska E., Direct democracy in Czechia, (in:)
M. Marczewska-Rytko (ed.), Handbook of direct de-
mocracy in Central and Eastern Europe after 1989,
Barbara Budrich Publishers, Opladen - Berlin - To-
ronto 2018.

Lotko E., Zawadzka-Pgk UK., Radvan M. (eds.),
Optimization of organization and legal solutions con-
cerning public revenues and expenditures in public
interest (conference proceedings), Temida 2, Bialys-
tok - Vilnius 2018.

Perkowski M., Hryniewicka-Filipkowska W., Da-
browska I., Protection of the Bialowieza Forest as
a Challenge to Cross-border Cooperation, “Interna-
tional Community Law Review” 2018.

Perkowski M., Zon W., Modelling Protection of In-
valuable Natural Resources Illustrated with an Exam-
ple of the Bialowieza Forest, “International Commu-
nity Law Review” 2018.
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RESOLUTION OF THE “CENTER” MANAGEMENT
BOARD NO. 1/18 OF 25 JUNE 2018

ON THE APPOINTMENT OF THE COMMISSION
FOR SCIENTIFIC AWARDS FOR OUTSTANDING
DOCTORATES AND MONOGRAPHIES IN PUBLIC
FINANCES AND TAX LAW FROM THE COUNTRIES OF
CENTRAL AND EASTERN EUROPE

1.

To ensure the relevance to the distinguished scientific
works in public finances and tax law from the Countries of
Central and Eastern Europe as well as to popularize them
more is hereby established the “Center” Commission for
scientific awards for outstanding doctorates and monog-
raphies, hereinafter referred to as “the Commission”

2.
The basic task of the Commission is to present annual,
prestigious award for an outstanding doctorate or mo-
nography in public finances and tax law from the Coun-
tries of Central and Eastern Europe.

3.
This award is financial and is formally presented during
the opening ceremony of the subsequent international
conference of the “Center”.

4.
The composition of the Commission and its framework
regulation are specified in the Attachment No. 1 and No.
2, respectively.

5.

This Resolution comes into force on the date of its
adoption.

Prof. zw. dr hab. Eugeniusz Ruskowski
Prof. zw. dr hab. Leonard Etel
Dr Piotr Woltanowski

Attachment No. 1

The composition of the ,,Center” Commission for the
awards for an outstanding doctorate or monography in
public finances and tax law from the Countries of Cen-
tral and Eastern Europe

1. Prof. zw. dr hab. Krystyna Piotrowska-Marczak -
Chair (Poland)

2. Prof. dr Marina Karasieva (Sentzova) — Vice-Chair
(Russia)

3. Chair of the
representative

Programme Council or their

Chair of the Management Board or their representative
Doc. Lidia Abramczik (Belarus)

Prof. dr Hrvoje Arbutina (Croatia)

Prof. JuDr Vladimir Babcak (Slovakia)

Prof. zw. dr hab. Leonard Etel (Poland)

Dr Gabor Hulko (Hungary)

10.Doc. dr Petr Mrkyvka (the Czech Republic)

11.Dr hab. Stawomir Presnarowicz, prof. UwB (Poland)

¥ ® N e

12.Prof. dr Bronius Sudavicius (Lithuania)
13.Dr Piotr Woltanowski - secretary (Poland)
14.Prof. dr Irina Zaverukha (Ukraine)

* ok %
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Attachment No. 2

Framework Regulation of the Commission’s Rules of
Procedure

68

This competition concerns doctorates and monog-
raphies awarded or published during the previous
calendar year.

The application on receiving the award for an out-
standing doctorate or monography may be submitted
by the author (authors) concerned or other parties
(including the Faculty Council, supervisor, review-
ers, other institutions and subjects).

The Author shall submit a copy of the reviewed work,
its 3-5 pages abstract in English and at least one re-
view with the authorisation to use it for the purpose
of the competition.

The Chair of the Commission decides about the
initial qualification of the application for further
proceeding and appoints, from among the members
of the Commission, an internal reviewer of the eval-
uated doctorate or monography. This review should
be ended by a clear conclusion to recognise or not to
recognise the evaluated work as outstanding.

On the basis of the presented internal review and
other information the Commission votes. To rec-
ognise the evaluated work as outstanding at least
absolute majority of the whole composition of the
Commission, pursuant to the Attachment No 1 to

10.

this Resolution, is required. In case of an equal num-
ber of votes, the vote of the Chair of the Commission
counts twice.

If to the award applies several research works, the
award is presented to the work with the highest
number of positive votes of the members of the
Commission.

The application together with the attachments should
be submitted to the Secretary of the Commission till
30 June of the year following the award of the doctoral
thesis or publishing of the monography. The internal
review should be made till 1 September of that year.
The award for an outstanding doctorate or monogra-
phy should have a prestigious character. Besides the
quality of the awarded works, it ought to be influenced
by the amount of the award, extensive publication of
its results and the award ceremony. The award should
be presented during the official opening ceremonies
of the subsequent international scientific conferences
of “the Center”.

Due to the entry into force of these provisions during
the calendar year, for the competition for doctorates
and monographies awarded or published in 2017 the
deadline to submit applications with the attachments,
mentioned in point 7, is extended till 31 July 2018.
Handling complaints and motions regarding the
work of the Commission rests with the “Center”
Management Board.

* % %
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Petr Mrkyvka
Masaryk University
the Czech Republic

REVIEW
ON PRESENTING AWARD FOR OUTSTANDING
DOCTORATE ENTITLED

“LEGAL AND FINANCIAL INSTRUMENTS
OF THE PUBLIC DEBT REDUCTION IN POLAND”
TO DR. EWA LOTKO

The essence of presented award

In 2018 the authorities of the Center for Information and
Research Organisation in Public Finance and Tax Law of
Central and Eastern Europe Countries, being an interna-
tional scientific organisation, have decided to annually
present prestigious scientific award for outstanding doc-
torate or monography in public finance and tax law writ-
ten by researchers living in this part of Europe. According
to the Founder, this award is to popularise publications
and give them special importance in the European and
global dimension. The first award is to be granted in 2018
for the works published (and in the case of doctorates —
defended) in 2017.

After fulfilling preliminary conditions of the procedure
provided by the regulation on presenting the award,
doctorate written by dr Ewa Lotko, from the University
of Bialystok, entitled “Legal and financial instruments
of the public debt reduction in Poland” applies for the
award. Such dissertation requires special internal review,
prepared by an appointed member of the “Center” Com-
mission for scientific awards for outstanding doctorate of
monography in public finance and tax law from Central
and Eastern Europe Countries. The author of the review
was appointed by the Chair of the Commission, prof. dr
hab. Krystyna Piotrowska-Marczak.

Substantive evaluation of the dissertation

At the beginning of this review, the title of the doctorate
written by Ewa Lotko should be appreciated. The Author
discussed a very current issue which has cognitive and
practical significance, since both public debt as well as
public sector deficit and budget balance are problems
of fundamental meaning from the perspective of public
finance stability mainly expressed by two ratios of ac-
ceptable level of deficit and public debt (3% GDP and
60 % GDP, respectively). The importance of the problem
arises also from the fact that the results of the previous
financial crisis forced not only Poland but also many
other European countries to search for more effective
solutions limiting deficit and public debt, especially in
the period of favourable economic conditions. Recog-
nising the significance of these problems, the Author
made a successful attempt to analyse and evaluate the
actions taken in this sphere, both in making and apply-
ing the law on domestic and EU level.

The aim of the analysis conducted in the dissertation
is “to evaluate the effectiveness of instruments limiting
public debt in Poland and to propose changes in this
scope”. With the aim formulated in such a way is con-
nected research hypothesis, according to which “legal
and financial instrument binding in Poland go in the
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direction of reducing public debt, however they are not
capable to prevent excessive debt. Therefore, the is a need
to a holistic approach to the problem of limiting debt,
in particular by using indirect instruments connected
with rationalising the organisation of tax authorities,
planning budget revenues and expenses as well as lim-
iting tax gap.” With the assumed research hypothesis are
coherent four detailed hypotheses, which determine the
need to conduct multi-faceted and complex research of
the public finance law doctrine, normative acts and the
most important institutions of domestic and the Union
law.

The structure of the dissertation is subordinated to the
material scope resulting from the title and assumed re-
search concept. The structure of the aim, the research
problem and assumed hypotheses allowed to distinguish
two categories of instruments limiting public debt, i.e.
such whose efficiency may be confirmed and such in-
struments which would be effective if they were prop-
erly implemented, perceived or enhanced by suitable
legal rank. Therefore, the comprehensive analysis, which
was conducted by the Author, allowed to highlight both
positive as well as negative aspects of functioning of the
legal and financial instruments reducing public debt.

At the same time, the Author paid attention to diffi-
culties in defining public debt, its scope and causes of
appearing. According to the Author, it is a consequence
of a complex structure of public debt as well as of seri-
ous terminological chaos in the Polish language in the
field of public finance, partly arising from coexistence
of public finance sector, whose scope is determined by
Polish provisions, and general government sector, de-
fined by EU provisions, and then separate methods of
calculating public sector deficit and debt (according to
domestic methodology) and general government sector
deficit and debt (according to EU methodology), and
further from the lack of attention to precisely apply
these terms in legal acts. The existing duality of meth-
ods used to calculate public debt additionally impedes
comparing process of data and ratios significant from
the perspective of public finance stability and efficiency
of fiscal rules, which directly serve to limit public debt.
Therefore, the Author proposes to stop applying domes-
tic methodology and to fully implement in Poland ESA
2010 standards, including accrual basis of budgetary
operations accounting, presenting many benefits of this
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solution. According to the Author, the effectiveness of
fiscal rules would be strengthen because their scope
would cover public finance sector and general gov-
ernment sector as a whole; the constitutional limit of
debt as well as prudential procedures would be started
sooner than presently; duality of debt limits would be
abolished; total and comparable evaluation of the condi-
tion of public finance in Poland in comparison to other
European countries would be possible; provisions of the
Act on public finance would be adjusted to constitution-
al provisions, whose intention is to protect the stability
of public finance; deficit and public debt terminology
would be simplified and unified. The stability of Polish
finance would also be protected better, since it would be
impossible to care for public finance only temporarily
and seemingly by, e.g. manipulating the catalogue of
units classified as public finance sector.

When analysing legal and financial instruments reduc-
ing public debt in the EU law, the Author did a broad
review of legal and financial instruments applied in the
EU to influence the level of debt and public deficit of the
Member States. The main focus was put on the impact
of the Union provisions on national legal regulations
relating to public debt. A complete analysis of legal solu-
tions was made on the basis of the Maastricht Treaty,
the Lisbon Treaty and the Treaty on the Functioning of
the European Union, “six pack” and “two pack”. Also the
excessive debt procedure, multi-annual planning, bud-
getary frameworks, expenditure rules and fiscal councils
were discussed and analysed critically. When evaluating
the effectiveness of instruments applied in the EU law,
the Author paid attention to low efficiency of the proce-
dure for avoidance of excessive deficit because some of
its stages are optional or even discretional. Additional
element indicating the insufficient effectiveness of this
procedure is the fact that in the case of making deci-
sion by the EU Council to abrogate the procedure the
deciding criterion is the deficit ratio of the general gov-
ernment sector and not the debt ratio of this sector. As
a result, the criterion of debt under the Union provisions
and consequently in practice is marginalised and there-
by is not complied with. The Author makes a conclusion
that the treaty provisions do not sufficiently protect the
Member States from excessive debt and postulates to
increase the pressure in the procedure for avoidance of
excessive deficit on the criterion of debt of the general
government sector.
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EU regulations have significant impact on the amount
of deficit and as a consequence public debt, but also na-
tional provisions play an important role and therefore
the Author analysed in details legal and financial instru-
ments limiting public debt in the public sector finance,
assuming classifications of instruments which directly
and indirectly serve to reduce public debt. From the
perspective of instruments’ effectiveness, the biggest sig-
nificance has constitutional debt rule. Its supplement are
statutory prudential and remedial procedures as well as
stabilising expenditure rule. However, to make the sta-
bility of public finance possible, the Author postulates to
supplement the provisions of the Constitution of the Re-
public of Poland with a regulation directly relating to the
budget balance rule, owing to which caution in deter-
mining the amount of budget deficit could be exercised.
It would be justified to give such a rule a flexible character
by including in it cyclical changes in the economy or to
include in the Constitution structural deficit of the pub-
lic finance sector. An instrument directly limiting public
debt is the stabilising expenditure rule, introduced to
the Act on public finance, which assumes to limit the
level of expenditure and allows to calculate legally bind-
ing absolute expenditure limit for a given budget year.
The Author assessed the this rule positively, especially
that its structure indicates high flexibility within adjust-
ing to economic conditions in the subsequent stages of
economic cycle and its countercyclical character as well
as the possibility to annually limit public sector expen-
diture make it a more effective instrument reducing
public debt than the remedial procedures, whose anal-
ysis pointed significant disadvantages causing decrease
of their effectiveness. However, as the Author rightly
points out, the stabilising expenditure rule is not with-
out drawbacks, especially concerning the complexity of
its structure and selection of fiscal indicators. Legal and
financial instruments limiting public debt also include
public debt management and multi-annual planning.
However, the main disadvantage of both instruments,
which the Author noticed, is the lack of responsibility
for failure to meet the objectives provided in them. It
results from unbinding character of the Public Debt
Management Strategy as well as Multi-annual Financial
Plan, and frequent/annual changes in both documents
have an effect of leaving the aims and values assumed in
them only in the sphere of political declarations, making
them the instruments of little use. Similarly, the Author

thinks that instruments which were established to limit
public debt in local government subsector cannot be
recognised as sufficiently effective. It is supported by e.g.
too complicated formula on the basis of which individ-
ual debt index is calculated as well as too detailed and
unbinding character of multi-annual financial forecasts
and thus the Author postulates further legislative works
to replace planned budget income assumed to calculate
individual debt index with income actually executed.

According to the Author, complementary to legal regu-
lations established directly to reduce deficit and public
debt should be indirect instruments, being additional
(supporting), and which she rightly connects with in-
come and expenditure side of the budget. The Author
pays special attention to the necessity to improve the
functioning of tax administration responsible for the
collection of public law liabilities and to the feasibility
of budget revenue planning. However, according to the
Author, there are many causes of the difficulties in feasi-
ble revenue planning. As examples she points out: legal
character of revenues, macro-economic factors (such as
GDP, inflation, profitability of enterprises as well as the
procedure for planning and allocating budget appro-
priations and limited possibilities to effectively manage
public finance connected with it); the scale of tasks im-
plemented from public funds and the impact of political
factor on shaping both size and structure of budget on
the revenue and expenditure side. The process of ratio-
nal budget expenditure planning should be supported by
properly implemented activity-based budget, which po-
tentially may positively influence the condition of public
debt, but according to the Author it is the progress (stag-
nation) of this process implementation in Poland on the
central and local level that makes it impossible to use it
for this aim.

For the purposes of comparison, the Author analysed
legal solutions used in selected European countries
(France, Germany, Hungary, the Czech Republic, the
United Kingdom and Switzerland) in the scope of limit-
ing public debt. As the most significant instruments the
Author recognised fiscal rules, whose observance is su-
pervised by independent institutions called fiscal coun-
cils and multi-annual planning. The conducted analysis
also proves that responsibility developed in the society
for the condition of the state’s finance and participation
of the citizens in making financial decisions by taking
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part in financial referendums may be an instrument lim-
iting public debt as effective as legal provisions.

To sum up this part, it should be stated that the Author
indicated that there is a need to improve the efficiency
of binding instruments and to seek new legal solutions
in the scope of public debt reduction. She rightly notices
that a holistic approach to the problem of limiting public
debt is needed, which should include direct and indirect
legal and financial instruments.

Other factor influencing the final
evaluation

The final evaluation of the dissertation, besides its sub-
stantial content, was impacted by other factors, such as,
among others:

1) During the procedure for conferring doctoral de-
gree the reviewed doctorate obtained two official,
very positive reviews by prof. zw. dr hab. Stanistaw
Owsiak from the Cracow University of Economics
and by prof. zw. dr hab. Zbigniew Ofiarski from the
University of Szczecin. Both reviewers found the
work distinctive, deserving an award.

2) The Faculty of Law Council, University of Bialys-
tok in the resolution of 2 July 2018 supported the
motion to present “the Center” scientific award for
outstanding doctorate to dr. Ewa Lotko.
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3) The substantial part of the reviewed work was pub-
lished in the monography: E. Lotko, U.K. Zawadz-
ka-Pak, Legal and financial instrument of the deficit
and public debt reduction in Poland in comparison to
European experiences, Wydawnictwo Temida 2, Bi-
alystok 2018. First three chapters, corresponding to
the content of the doctorate, are written by E. Lot-
ko, and chapter 4 is written by U.K. Zawadzka- Pak.

Conclusion

The reviewed doctorate deserves to be called outstanding
due to its merits, discussed in point 2 of this review, as
well as to other reasons presented in point 3. I hereby ap-
ply to present dr Ewa Lotko with a prestigious scientific
award for outstanding doctorate, founded in 2018 by the
Center for Information and Research Organisation in
Public Finance and Tax Law of Central and Eastern Eu-
rope Countries, for doctoral dissertation entitled “Legal
and financial instruments of the public debt reduction in
Poland”.

Doc. dr Petr Mrkyvka
Brno, 30 August 2018
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XVII INTERNATIONAL SCIENTIFIC CONFERENCE “CURRENCY, TAXES
AND OTHER INSTITUTES OF FINANCIAL LAW IN THE YEAR OF THE
100TH ANNIVERSARY OF THE FOUNDING OF CZECHOSLOVAKIA”

(20-21 September 2018, Prague, the Czech Republic)
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